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To say that the growth of civil aviation in this country has been 
incredible is a platitude but like all platitudes it is only such because 
it is true. The epic civil and military flights of American aviators, 
like the recent flight of Hughes and his crew, flash across the horizon 
and capture our imagination, but we do not see behind them the 
undramatic steady day-by-day, month-by-month, and year-by-year 
forward march of a great industry until suddenly we look about and 


discover that the aeroplane is no longer a freak, it is no longer a 
toy. It has attained its majority and is entitled to a full place in 
the council of man’s great mechanical carriers. It has transcribed 
the air with paths. It has done for that element what railroad, 
motor vehicle, and vessel have done for land and water. 

Let us go back, not thirty years, not even twenty years, but 
scarcely more than ten to a time when there was no Federal regu- 
lation of civil aviation. In 1925, in reporting on the bill which 
became the original Air Commerce Act, a Senate committee stated 
that commercial aviation had not advanced as rapidly in the United 
States as had been hoped; that our commercial aviation had lagged 
far behind that of the other great nations of the earth. This was 
attributed largely to the failure of the Federal Government up to 
that time to provide machinery to encourage and regulate the use 
of aircraft in commerce. The Air Commerce Act was, therefore, 
enacted into law in 1926. It marked a great stride forward in the 
promotion of civil aviation but it did not and could not have been 
expected to solve a problem the ramifications of which were as 
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yet only dimly visible. This was well indicated in a statement made 
by a member of Congress when the 1926 Act was being debated on 
the floor of the House. “I confess,” he said, “that we have at- 
tempted to anticipate the growth of aviation in the United States. 
We have attempted to meet conditions that are sure to arise . 
This bill assumes we are going to have air navigation of important 
proportions in the United States.” 

The day to which the Congressman referred has come. Avia- 
tion is still a young industry but it is one of large proportions and 
it is growing apace. Today the United States stands in the fore- 
front of the nations of the world in aviation. The Act which was 
drafted in 1926 in anticipation of something to come is no longer 
adequate. Aviation needed a new organic charter framed in the 
light of existing conditions as well as with an eye toward the 
future. The Civil Aeronautics Act of 1938, passed in the closing 
days of the last session of Congress and signed by President Roose- 
velt on June 23, was designed to fulfill this need. Earnestly sought 
by the aviation industry and strongly recommended by the Presi- 
dent, the enactment of this law was the culmination of long-con- 
tinued efforts by members of Congress, the Administration, the 
aviation industry, and private citizens interested in the future of 
aviation. The Act meets the need for coordinated Government regu- 
lation of this fast-growing branch of our transportation system. 

Until the enactment of the Civil Aeronautics Act, Federal 
regulation of aviation was very limited and was divided among 
several different Government agencies. 

The Bureau of Air Commerce of the Department of Commerce 
regulated aeronautics from a safety standpoint and established, 
operated, and maintained airways which are the roads over which 
air traffic moves. 

On the other hand economic regulation of aviation, in the 
sense that such regulation, as, for example, rate fixing and service 
requirements, is imposed upon railroads and motor carriers, was 
to a large extent nonexistent, and in so far as it did exist was 
merely incidental to the awarding of air mail contracts and the 
protection of the Government’s interests in the carriage of air mail. 

Two Government agencies participated in such economic regu- 
lation as existed under the old law. The Post Office Department 
awarded contracts for the carriage of air mail and enforced certain 
provisions of the air mail laws, while the Interstate Commerce 
Commission fixed the rates to be paid to air mail contractors for 
the carriage of air mail. No provision was made for the regulation 
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of passenger and express rates. No economic regulation of non- 
mail carriers was provided. Air mail contracts were awarded not 
upon the basis of the need of the public for passenger and express 
service, but solely upon the requirements of the air mail service. 

This divided and piecemeal jurisdiction over aviation, this ab- 
sence of adequate governmental economic regulation of air trans- 
portation, have brought about a lack of coordination and great gaps 
in the efforts of the Government to regulate and develop civil avia- 
tion with a resulting impairment of the financial stability of the air 
transportation industry. It is believed that the new Civil Aero- 
nautics Act will correct these deficiencies in the Federal scheme 
of aviation regulation. The Congressional hearings and reports on 
this legislation confirm the fact that this view is shared by the 
entire aviation industry. 

The Act creates a new Federal agency known as the “Civil 
Aeronautics Authority,’ composed of five members. It also creates 
the office of Administrator of the Civil Aeronautics Authority and 
an Air Safety Board of three members. 

The Act provides for the economic regulation of commercial 
air transportation which is similar to that provided by the Inter- 
state Commerce Act with respect to railroads and motor carriers, 
except in those respects wherein the peculiar nature of air trans- 
portation requires different treatment. 

The Act forbids the operation of an airline unless the operator 
holds a certificate issued by the Authority known as a certificate 
of convenience and necessity. These certificates will authorize 
operations over particular routes and will define the service to be 
rendered. 

Certificates will be granted to new airlines or to existing air- 
lines for services over new routes only when such additional ser- 
vices are required by the public and wasteful duplication of services 
will thereby be avoided. When once granted, however, a cer- 
tificate will give the airline a permanent right to the particular 
operation, subject only to revocation for a violation of the Act. 

Prior to the enactment of the new Act, the Post Office De- 
partment provided for air mail service by awarding contracts. 
Under the new Act this contract system is abolished, and airlines 
will carry the mail whenever they are required to do so by the 
Post Office Department, just as do the railroads. 

Airlines are required by the Act to charge reasonable rates 
for the carriage of passengers and property and must file with the 
Authority and make public tariffs showing the rates charged by 
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them. The Authority is given power to alter the rates charged if 
it finds that such rates are unreasonable. The Authority also will 
fix the rates of compensation which the airlines will receive from 
the Government for the carriage of air mail. 

The Authority is empowered to supervise the business practices 
of airlines and to prevent use of unfair business practices and un- 
iair methods of competition. The new law also enables the Author- 
ity to prevent such interlocking corporate relationships in the aero- 
nautical field as it finds to be contrary to the public interest. 

These are the broad outlines of the economic regulations pro- 
vided in the Civil Aeronautics Act. Under the new Act the public 
will be assured of adequate air transportation service at reasonable 
rates. The airlines themselves will be assured, through the issuance 
of certificates of convenience and necessity, of permanence of opera- 
tion and freedom from undue duplication of service and will be 
protected against the use of unfair business practices. 

In addition to economic regulation, the Act contains extensive 
provisions regulating aviation from the standpoint of safety. Thus, 
it is made unlawful for a person to serve as a pilot or member of 
the crew of an aircraft, or as a mechanic engaged in supervising 
the overhaul of aircraft unless he holds a certificate issued by the 
Authority authorizing him to perform such work. Before issuing 
such a certificate the Authority must examine the applicant and 
find that he is properly qualified as to experience and skill and is 
physically fit to perform the type of service involved. 

Provision is made for the issuance of various kinds of safety 
certificates for aircraft. There are two primary certificates issued: 
type certificate, certifying that the specifications for the particular 
type of aircraft are suitable as a basis for the manufacture of 
airworthy aircraft, and airworthiness certificates, issued for each 
individual aircraft, certifying that the aircraft is airworthy when 
operated and maintained as provided in its certificate. An air- 
worthiness certificate will be subject to revocation whenever the 
Authority determines that the aircraft for which it is issued is no 
longer in condition for safe operation, and the Act makes it unlawful 
to fly an aircraft in interstate or foreign commerce unless an air- 
worthiness certificate has been issued for the aircraft and is cur- 
rently in effect. 

Additional powers over safety are found in those provisions 
of the Act which empower the Authority to prescribe air traffic 
rules, regulations governing the maximum working hours of pilots 
and other employees of airlines, minimum standards governing re- 
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serve supplies of fuel, and similar regulations. I will not discuss 
in detail these additional powers because they are mostly concerned 
with powers and regulations that have been carried over from the 
old Air Commerce Act. However, they have been enlarged and 
revised to meet the advancements in the art of flying by airlines 
and miscellaneous and private flyers. 

The Act specifically provides that in performing its duties, the 
Authority shall take into consideration the essential differences 
between air transportation and miscellaneous and private flying. 
You may be assured that those interested in the administration of 
this new legislation are fully aware of, and sympathetic to, the 
problems of the private and miscellaneous flyer. 

As a further step in bringing about the highest possible degree 
of aviation safety, the Act creates a permanent Air Safety Board 
of three members. This Board is charged with the duty of investi- 
gating accidents in air commerce and reporting on the causes 
thereof. Under the old law no such permanent board existed. 
Separate investigating boards were appointed by the Secretary of 
Commerce each time an accident occurred. Under that system the 
members of these boards, except for advisory members, were 
subordinates of the Secretary of Commerce and the Director of 
the Bureau of Air Commerce, who were themselves officially re- 
sponsible for the efficacy of the safety regulations. 

The new Act in the creation of the Air Safety Board makes 
the Board independent of the Authority, and gives the Board power 
to choose its own personnel. This assures impartial investigations 
of accidents. In addition to its accident investigating work, the new 
3oard is directed to assist the Authority in studying matters relat- 
ing to aviation safety. 

The Act continues under the jurisdiction of the new agency 
the work heretofore performed by the Secretary of Commerce 
relating to the establishing, operating, and maintaining of airways, 
air navigation facilities, weather reporting services, and communi- 
cation systems. 

Up to this point I have devoted my time to explaining briefly 
the nature of the regulation of aviation provided for in the Civil 
Aeronautics Act. In the few minutes remaining I shall discuss the 
method of organization of the Civil Aeronautics Authority, which 
is an innovation in the organization of Federal regulatory com- 
missions. 

To appreciate fully the significance of the method of organiza- 
tion of this new agency, it is first necessary to understand certain 
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principles of constitutional administrative law which are funda- 
mental in our form of government and to be familiar with certain 
phases of the history of the Independent Federal commissions. In 
these principles and in that history lie the reasons for the method 
of organization of the Aeronautics Authority. 

It is an inherent principle upon which the Federal Government 
is based, known as the separation of powers doctrine, that the 
executive, legislative, and judicial branches of the Government 
shall operate independently of each other and that neither shall 
exercise control over the other. The Constitution provides that “The 
executive power shall be vested in a President of the United States,” 
and also requires that “he shall take care that the laws be faith- 
fully executed.” It is by virtue of these two general grants of power 
that the President is the chief executive officer of the Government, 
and the doctrine of separation of powers protects his exercise of 
those powers from control by the legislative and judicial branches. 

However, Congress, since the founding of our Government, has 
created subordinate executive offices and vested in those offices the 
initial responsibility for executing the laws. Under such circum- 
stances the constitutional powers of the President have customarily 
been exercised by him through the power, likewise vested in him 
by the Constitution, to remove Government officials from office. 
This means of exercising executive supervision was recognized as 
early as 1789, when, after lengthy debate, the first Congress in 
which sat many of the framers of the Constitution construed that 
instrument as granting to the President the power to remove Fed- 
eral officers as a necessary incident of his executive power and his 
duty to take care that the laws be faithfully executed. 

The principle was affirmed in 1925 by the Supreme Court 
of the United States in the case of Myers v. United States, in which 
that Court held that an unrestricted removal power being inherent 
in the office of the Chief Executive, the doctrine of separation of 
powers would not permit Congress to place restrictions upon that 
power. 

From time to time during the past fifty years independent 
regulatory commissions have been created by Congress to admin- 
ister laws regulating various phases of the nation’s business activi- 
ties. Examples are the Interstate Commerce Commission, the Fed- 
eral Trade Commission, the Securities and Exchange Commission, 
and the Federal Communications Commission. It was at first 
generally thought that commissions of this character were upon 
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substantially the same footing as ordinary executive agencies with 
respect to the President’s removal power. Consequently, in creating 
commissions, executive as well as regulatory powers were placed 
within the jurisdiction of some of them. 

In 1935, however, the Supreme Court in the case of Humphrey 
v. United States held that Congress could place restrictions upon 
the President’s power to remove a member of the Federal Trade 
Commission. The Court based its decision upon the fact that the 
Federal Trade Commission exercised no purely executive functions 
and was an agency of Congress rather than an executive agency, 
since it was given broad discretion to regulate the conduct of 
private individuals within the limits of general standards prescribed 
by Congress. These functions, the Court said, were not executive, 
but legislative, and concluded that with respect to officers exercis- 
ing functions solely of the latter nature the Constitution did not 
give the President unrestricted power of removal. 

As a result of the Humphrey decision those commissions which 
exercise both types of functions are in an anomalous position. With 
respect to their legislative functions such commissions are entitled 
under that decision to have the independence of their decisions pro- 
tected against the President’s power of removal, but at the same 
time in so far as they exercise executive functions such protection 
would result in preventing the President from discharging his con- 
stitutional responsibility for the faithful performance of those ex- 
ecutive functions. 

It was this problem which arose in connection with the organ- 
ization of the Civil Aeronautics Authority, because part of the gov- 
ernmental functions relating to civil aviation are legislative and 
part are purely executive. It was considered essential, however, 
that all these governmental functions be vested in a single agency. 

As finally enacted, the Civil Aeronautics Act solves this prob- 
lem in the following manner. The Act creates an Authority com- 
posed of five members. In this body are vested all of the legislative 
functions prescribed in the Act, such as the issuance of certificates 
of convenience and necessity and safety certificates, the fixing of 
rates, and the regulation of business practices. The independence 
of the members of the Authority in administering these matters is 
protected by providing that they may be removed from office by the 
President only for inefficiency, neglect of duty, or malfeasance in 
office. The Authority is required to report annually its work to 
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Congress and transmit recommendations for necessary additional 
legislation on such occasions, or more frequently if necessary. 

While thus protecting the exercise of the legislative functions 
of the Authority, the Act also provides for the appointment of an 
“Administrator of the Civil Aeronautics Authority” and in this 
officer, who is independent of the members of the Authority, are 
vested the executive functions. These functions involve the con- 
struction, operation, and maintenance of airways and lights and 
other signals along the airways and at airports, the enforcement of 
the air traffic rules, the conduct of development and planning work, 
the promotion of air commerce, and similar activities. The con- 
stitutional responsibility of the President for the faithful execution 
of these executive functions is preserved by placing no limitation 
upon the power of the President to remove the Administrator from 
office. 

The constitutional principles which I have discussed were 
not, however, the only reasons which led to the adoption of this 
method of organization. It has frequently been stated that one of 
the difficulties in the practical operation of regulatory commissions is 
that the mass of incidental detailed work of an administrative char- 
acter which such commissions must perform tends to impair the 
effectiveness of the discharge of their broader legislative functions. 
The provisions of the Civil Aeronautics Act creating the office of 
Administrator are intended to furnish the machinery whereby sim- 
ilar difficulties will be avoided in the case of the Aeronautics 
Authority. 

I could not conclude without voicing a thought which is upper- 
most in my mind. Aviation is moving fast into a new era. The 
days of barnstorming at county fairs in flying box crates held 
together with baling wire are over. Today, high competence, 
thorough planning, and businesslike administration are the key- 
stones to success in aviation as in every other great industry. A 
large part of the glamour and romance has gone out of flying and 
as romanticists we may deplore this, but as practical persons we 
know that a dependable new mode of travel is not permanently 
built on romance. Aviation has survived the excitement of child- 
hood, the fevers of adolescence. It has attained mature years and 
with them it has acquired the undramatic responsibilities that ac- 
company maturity. Today our airliners traverse the United States 
from east to west and from north to south, span oceans, and carry 
on our commerce with foreign countries, transporting thousands of 
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passengers and great quantities of mail, express and freight. It is 
no mere coincidence that the enactment of the Civil Aeronautics 
Act should be contemporaneous with the advent of this new period 
in the history of American aviation. The Act goes into effect late 
next month. On its effective administration are rested the hopes 
of those interested in the future of aviation for a new era in the 
development of aviation. I am confident that those hopes will be 


fulfilled. 
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The subject of this paper concerns a branch of aeritime law 
that offers no inducement for investigation save to the student of 
the development of the law. The practicing lawyer of today is not 
confronted with any of the propositions here discussed. It is a 
closed chapter of our law and as far removed from the domain of 
the courts today as the question of wager by battle. But although 
this branch of aeritime law has become obsolete this class of litiga- 
tion for the space of ten or twelve years consumed much of the 
attention of the courts and lawyers of this country. 

It is proposed to discuss the liability of an operator of aerial 
machines, airships or aircraft of any sort to the property owners 
over and above whose land he navigates. 

The earliest case on the subject is the case of Burns v. New 
York Aerial Navigation Company, which was decided in 1936 and 
is reported in 521 N. Y. 689. 

The case arose upon demurrer to the petition which alleges 
that the plaintiff was the owner of a tract of land located in the 
county of Kings, New York, and the defendant was the proprietor 
and owner of an airship which he willfully caused to traverse over 
and above the land of the plaintiff to the plaintiff’s damage in the 
sum of $10. The trial court sustained the demurrer, but the court 
of appeals reversed the judgment. In the course of the opinion 
the court said: 


“It is elementary that the owner of real property owns the space above 
the surface and has the same right.to its free and uninterrupted use as to 
the land below. Blackstone (Book 2 p. 18) says ‘Land has also in its legal 





* Reprinted from The Green Bag, December, 1907, which carried the fol- 
lowing editorial note on the contribution: “The author of our humorous study 
of aerial law is a former graduate of the Harvard Law School now in practice 
in St. Louis, who was inspired to prophetic frenzy by the recent international 
contests in aerial navigation conducted in that city. He prefers that the 
oracle be veiled.” 

+ St. Louis, Mo., November, 1907. Ep. Note: It has been established that 
the author of the interesting article was Eugene Henry Angert, who was 
graduated from Harvard Law School in 1896, practiced in St. Louis and died 
in May, 1929. He displayed a keen interest in aviation and a remarkable fore- 
sight into its development. Twenty years after the original publication of 
this article, Mr. Angert served as toast-master at a dinner given to Colonel 
ee by his backers after his return to St. Louis from his trans-Atlantic 

ght. 
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signification an indefinite extent upwards as well as downwards. The word 
land includes not only the face of the earth but everything under it or over it.’ 
Consequently, as any physical contact, no matter how slight, with the surface 
of the earth owned by another would be a trespass; it follows that physical 
contact with the air above the surface is likewise a trespass. 

“The defendant has submitted no authorities but has strongly urged that 
the old notion that the ownership of the soil carried with it ownership of the 
air above the soil is a fiction which must give way before considerations of 
common sense. It has also insisted that this is a case in which by its very 
nature actual damage is an impossibility and the courts should not open their 
doors to a line of litigation that would accomplish nothing. This question 
while never finally passed upon, has agitated the minds of learned judges 
for almost two centuries. The authorities are discussed in an old text book 
entitled Pollock on Torts (Am. Ed.) page 423, where it is said: 

“Tt has been doubted whether it is a trespass to pass over land without 
touching the soil, as one may in a balloon, or to cause a material object, 
as shot fired from a gun, to pass over it. Lord Ellenborough thought it was 
not in itself a trespass to interfere with the column of air superincumbent 
on the close and that the remedy would be by an action on the case for any 
actual damage; though he had no difficulty in holding that a man is a tres- 
passer who fires a gun on his own land so that the shot fall on his neighbor’s 
land. Pickering v. Rudd, 4 Camp. 219. Fifty years later Lord Blackburn 
inclined to think differently (Kenyon v. Hart, 6 B. S. 252), and his opinion 
seems the better. Clearly, there can be a wrongful entry on land below the 
surface, as by mining, and in fact this kind of trespass is rather prominent 
in our modern books. It does not seem possible on the principles of the 
common law to assign any reason why an entry at any height above the sur- 
face should not also be a trespass. The improbability of actual damage 
may be an excellent practical reason for not suing a man who sails over one’s 
land in a balloon; but this appears irrelevant to the pure legal theory. Tres- 
passes clearly devoid of legal excuses are committed every day on the surface 
itself and yet are of so harmless a kind that no reasonable occupier would 
or does take any notice of them. Then one can hardly doubt that it might 
be a nuisance apart from any definite damage to keep a balloon hovering 
over another man’s land, but if it is not a trespass in law to have the balloon 
there at all, one does not see how a continuing trespass is to be committed 
by keeping it there. Again it would be strange if we could object to shots 
fired across our land only in the event of actual injury being caused and the 
passage of the foreign body in the air above our soil being thus a mere 
incident in a distinct trespass to person or property. We have examined 
the early cases cited by the learned author and find that in the case of 
Pickering v. Rudd, supra, Lord Ellenborough said: ‘Would trespass lie for 
passing through the air in a balloon over the land of another?’ This ques- 
tion was not answered and so the case is no authority. But in Kenyon v. Hart 
we find the question answered affirmatively by Lord Blackburn in this lan- 
guage: ‘That case raised the old query of Lord Ellenborough as to a mere 
passing over the land of another in a balloon; he doubted whether an action 
of trespass could lie for it. I understand the good sense of the doubt though 
not the legal reason of it.’ The last sentence has given rise to much dis- 
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cussion and has been, we believe, justly criticized, for if legal reason does 
not support the learned Lord’s opinion how can good sense figure in it? 
Consequently, the dictum of Lord Blackburn is a distinct authority for the 
maintenance of an action such as the present one. From this examination 
of authorities it is apparent that an action of trespass should lie under the 
circumstances of this case. We believe we are concluded by the legal maxim 
cujus est solum ejus est usque ad coelum. The ownership of the column of 
air is vested in the proprietor of the subsoil. And if this action be not 
allowed, what is to prevent the owner of an airship from permanently an- 
choring his machine on my land? If one machine, why not hundreds? And 
then eventually he may acquire ownership by adverse possession and I will 
no longer own usque ad coelum. It is necessary to sustain the plaintiff's 
right of action in order to retain that principle upon which all title to real 
property is founded. The trifling nature of the damage is of no importance, 
for courts protect property rights no matter how insignificant and the maxim 
de minimis non curat lex has no application; see Butler v. Telephone Co., 
109 N. Y. App. Div. 217, where the owner of land was allowed to recover 
six cents in damages in an action of ejectment for injury to his land by a 
wire stretched over it. Also Murphy v. Bodger, 60 Vt. 723. The court erred 
in sustaining the demurrer and the judgment is reversed.” 


In the case of Dyer v. St. Louis & New York Rapid Transit 
Co., 528 N. Y. 30, the same court decided that it is a defense to the 
action to show that the airship was driven out of its route and across 
the plaintiff’s land by a gale, since trespass necessarily meant a 
wilful act. The court found abundant authority for the decision 
in the early case of Smith v. Stone, decided by the King’s Bench 
Michaelmas Term. reported in Style 67, as follows: “Smith brought 
an action of trespass against Stone, pedibus ambulando. The de- 
fendant pleads this special plea in justification, viz., that he was 
carried upon the land of the plaintiff by force and violence of others 
and was not there voluntarily, which is the same trespass for which 
plaintiff brings action. The plaintiff demurs to this plea. In this 
case Roll J. said that it is the trespass of the party that carried the 
defendants (sic) upon the land and not the trespass of the de- 
fendant; as he that drives my cattle into another man’s land is the 
trespasser against him, and not I, who own the cattle.” 


The effect of the decision in the Burns case, allowing the 
owner of the land an action for trespass, was widespread. With 
remarkable unanimity it was followed and approved in every juris- 
diction. There was a perfect flood of airships litigation. Suits 
became so numerous that in 1939 a special division of the Circuit 
Court in St. Louis, known as the “Air Division” was created for 
the purpose of trying nothing but this class of cases. Since neces- 
sarily only nominal damages could be obtained, one might well 
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wonder why so many suits should be brought on account of an 
infringement of a right that was purely technical and which could 
not result in material gain to the plaintiff. The answer must be 
sought in the history of aircraft. 

Although extensively used for passenger traffic for 15 years 
previous, it was only in 1934 that freight transportation by aircraft 
became general, and then it was that the bitterest and most de- 
structive conflict in the history of the economic world began. On 
the one side were ranged the railroads of the country with their 
tremendous investments, their control of the channels of commerce 
and of the financial institutions of the country together with all the 
political and legislative influence they had built up through decades. 
Against this aggregation of wealth, power and prestige the airship 
companies had nothing to pit save their superior practicability and 
the reduced cost of transportation. But the importance of this 
latter consideration will appear when it is noted that when the fight 
was at its height, the air craft companies were able, without loss, 
to transport freight and passengers at rates that were about half 
the actual cost to the railroads. Every device known to the courts 
of law was invoked by the railroads, every aid that could be wrung 
from the cupidity of legislators was brought into play. So effective 
and so costly was their fight that it is doubtful whether the aircraft 
companies would have won in the struggle in spite of their ability 
to transport at much lower rates than the railroads, had not the 
people been active in their favor. Public sentiment and public sym- 
pathy expressed in many different ways were all allied against the 
railroads. The smaller railroads yielded first and went into bank- 
ruptcy and receiver’s hands, receiverships from which unlike those 
of former years they did not emerge. One after another the 
railroads became abandoned hulks of commerce and rotting ties and 
deserted stations dotted the country from one end to the other. 

In 1942 the great Atlantic and Pacific Railroad alone remained. 
It formed a continuous route from New York to Seattle and was or- 
ganized in 1909. The final crash came in 1942 when the Atlantic 
and Pacific Railroad went into the hands of a receiver. Its sub- 
sequent sale did not realize enough to pay its floating indebtedness. 
The collapse of the Atlantic and Pacific Railway marked the pass- 
ing of the railroads as instruments of commerce; although in some 
localities electrical roads were still used for many years as a means 
of transportation for short distances and also for switching pur- 
poses, it being at first impracticable for the aircraft companies to 
load and unload freely in closely built cities. Today when railroads 
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belong to the antiquated and superseded inventions of mankind and 
airships literally darken the heavens, when the journey from New 
York to San Francisco is made between the rising and setting of 
the sun, when commodities are transported from one locality to 
another at such slight cost and with such rapidity as to make dis- 
tances from the points of production practically no item in the ulti- 
mate cost; when travel by steamship across the ocean is as far 
superseded as the ox cart was seventy-five years ago for travel 
across the prairies; when the war airships have so completely sup- 
planted the old battleship as the gatling gun has superseded the 
bow and arrow, we can hardly realize that this tremendous trans- 
formation, penetrating every department of civilized life, has taken 
place within the last fifty years. In the bitter struggle which raged 
between the railroads and the aircraft companies from 1934 to 1940 
and even down to 1942 when the great A. & P. Rwy. went out of 
existence every attack that ingenuity could devise was resorted to 
by both sides. The decision in the Burnes case came in 1936 when 
the fight between the railroads and the airship companies was at 
its height and suggested a weapon that was eagerly seized and vi- 
ciously used. The railroads were the inspiration of practically 
every suit of trespass that was brought, and whenever a property 
owner friendly to the railroad interests was found over whose land 
a line of aircraft operated he was made a plaintiff in an action of 
trespass. There was no limit to the number of actions that land 
owners could bring, since each passage of the airship constituted a 
separate trespass. At first the only result to be gained by the rail- 
road was the purely negative one of impairing the finances of the 
airship companies by making them pay the costs of the almost in- 
exhaustible supply of litigation. The effect of this can be estimated 
when in the city of St. Louis alone something over 7,000 judgments 
were given against airship companies in the year 1939 and the 
costs in each case averaged about $50. 

But this litigation although successful was found to be slow 
in effecting the ultimate result aimed at and accordingly we find the 
railroad attorneys looking around for some other line of legal pro- 
cedure that would more effectually and speedily hamper the opera- 
tions of the air companies. They hit upon the design of resorting 
to equity and securing an injunction in behalf of property owners 
against the operations of air craft over their land. 

The leading case on this subject is Penn. Railroad Co. v. U. S. 
& Mexico Airobile Company, 635 U. S. 42, a case arising in the 
eastern district of Illinois. In the course of an elaborate opinion 
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the Supreme Court said: “In this case a perpetual injunction was 
granted restraining the defendant company from operating its air 
machines over and across the land of the plaintiff company. The 
evidence conclusively showed that the defendant company operated 
an air craft for the transportation of persons and freight between 
the city of St. Louis and the city of Mexico and that its machines to 
the number of 20 per day passed continuously over the land of the 
plaintiff. Under the long line of authorities beginning with Burns 
v. St. Louis and Chicago Airship Co. it is clear that defendant is a 
trespasser. It further appears that the trespass has been and is 
likely to be continuous. A court of equity will prevent the invasion 
of the legal rights of another, when it is shown that such right has 
been repeatedly invaded and is continuously threatened. In No. 4 
Pomeroy Eq. Jurisprudence 1357, it is said that injunction is 
granted to prevent the commission of a tort in such cases because 
being continuous and repeated the full compensation for the entire 
wrong cannot be obtained in one action at law for damages and 
many decisions are cited by the learned author in support of this 
statement of the law. In the Debs case, Jn re Debs, 158 U. S. 564, 
this court went so far as to prevent by injunction the commission 
not of a civil tort but of a crime. We are therefore of the opinion 
that both upon reason and authority the action of the lower court 
in awarding the injunction was proper and should be affirmed.” 

The decision did not meet with universal approval, and in 
some of the state courts a different result was reached. Among 
such decisions are O’Brien v. San Francisco and Boston Airoplane 
Co., 924 Mo. 265, Addicks v. Transatlantic & Pacific Airship Co., 
24 South Texas 63, Kanmore v. U. S. & Philippine Aerial Assn. 
76 Honolulu 25. 

However, as in most instances, the U. S. courts had jurisdiction 
because the air companies were foreign corporations, these decisions 
of the state courts offered no difficulty, and we find that in the 
spring of 1939 practically every aircraft line of importance was tied 
up by injunction and in many instances its officers and employees 
were confined in federal jails for contempt. It looked for a time as 
if the air companies would have to go out of business or make 
terms with the railroad. But the air companies saw relief in sight 
if the power of eminent domain was conferred upon them. The 
battle was transferred to the legislatures, public sentiment being 
with the aircraft companies forced the governors of each state to 
call the legislature in extra session, and in less than two months 
after the decision was announced the legislatures of 66 states had 
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promptly passed acts granting to air lines the right of eminent 
domain. 

This relief was at once utilized and whenever an injunction 
was in force to prevent the operation of airships condemnation 
proceedings were resorted to and of course the injunction became 


inoperative. 

The value of the property right taken was in most cases found 
to be nominal. The procedure was not so costly to the aerial com- 
panies as their defense to the action of trespass since one suit for- 
ever disposed of a landowner and effectually put a quietus upon 
litigation either by trespass or injunction, while there was prac- 
tically no limit to the number of actions of trespass a land owner 
might bring. Nevertheless costs in condemnation suits under the 
common form of assessment of damages by commissioners with 
an appeal to a jury in every case the costs of which had to be borne 
by the condemning company, proved burdensome. To avoid this 
expensive procedure, the air companies induced Congress to pass 
in 1940, what was known as the Corbin Composite Condemnation 
Act. Briefly this law provided that any company operating aerial 
craft and engaged in interstate commerce could file in any United 
States Circuit Court a proposed route not more than ten miles in 
width, giving the name of all the underlying property owners and 
upon paying into court the sum of one cent on account of the dam- 
age to each of said property owners the right to use said route would 
at once vest in the company and all actions legal or equitable by the 
property owner should be forever barred. The effect of this law 
would have been to put an end to all legal and equitable proceedings 
against the aerial companies and relieve them from the necessity of 
exercising the right of eminent domain against each property owner. 
Its constitutionality, however, was vigorously attacked in the courts. 
The test case was Thompson v. National Fast Air Line, 832 U. S. 
512, in which it was finally held by a divided court of twelve to 
eleven that the Corbin Act was unconstitutional, since it deprived 
a property owner of his property without due process of law. This 
decision, however, was not handed down until 1944, and as at that 
time the railroads had gone out of existence its practical effect was 
nil. With the collapse of the railroads, suits by property owners 
ceased. There no longer was any inducement to engage in ex- 
pensive litigation to protect theoretical rights and to recover nom- 
inal damages. We find a few cases reported as late as 1949, but 
none after that year, and I have not been able to find a single 
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decision of any of the questions here discussed during the last 25 
years. It is truly a closed chapter on aeritime law, a chapter of 
the greatest importance to the lawyer of the thirty-five years ago, 
and interesting today to the student of the common law because it 
presents a situation in which the protection of a merely theoretical 
legal right was resorted to as the means of destroying the practical 
value of the greatest invention in the history of the world. 





PAN AMERICAN COOPERATION IN 
AERONAUTICS 


James L. Brown* 


A very definite step forward in cooperative effort with respect 
to aviation between countries, members of the Pan American 
Union, was made at the Inter-American Technical Aviation Con- 
ference held at Lima, Peru, September 15-25, 1937. Marking an- 
other milestone following the action taken at the Sixth Interna- 
tional Conference of American States held at Habana, Cuba, Janu- 
ary 16 to February 20, 1928, where the convention on commercial 
aviation was signed by all the countries of the union at the closing 
session, it indicated the trend toward better world relationships in 
this new means of transportation which has grown in leaps and 
bounds during the past decade. 

Although the Lima conference pointed toward the need of a 
universal understanding of international air navigation problems 
and of a uniformly accepted solution therefor, it did not fail to 


recognize the existence of situations requiring special study by the 
countries of the Pan American Union. The work of the conference 
was not predicated upon a policy of isolation for the countries of 
this hemisphere but rather contemplated a consideration of those 
matters not only of interest to the countries of America but to 
other nations as well. 


AVIATION EARLY RECOGNIZED AS AN AID TO COMMERCE 


One of the first movements toward inter-American cooperation 
in aviation was made by the second Pan American Commercial 
Conference which was held in Washington, D. C., June 2-6, 1919. 
The third day of the conference opened with a consideration of 
the topic: Shipping; and Other Transportation, Including Aviation. 
The inclusion of this subject in the program of the conference was 
an indication of the views entertained by many at that time that 
aviation was destined to play an important part in inter-American 
commerce. That it was to be given some attention in a meeting of 
nations called to facilitate their commercial interests is significant. 
Its newness as a medium of commerce may be seen from the 
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opening or introductory remarks of Mr. John Barrett, director 
general of the Pan American Union, as follows: 


“ 


. . « When we had the last Pan American Conference eight years ago, 
if anyone had suggested that one of the prominent features on the program 
should be aviation as an aid to commerce, they would have said ‘you are 
crazy.’ But now it is before us in a most practical way. I wish we had 
more time, a whole session to devote to the consideration of this subject.” 


The use of the airplane as an instrument of transporting cargo 
and for other commercial purposes was indicated in the discussion 
at this session. Mr. L. H. Lipman of New York City, representing 
the manufacturer of Sapolio, speaking of the practical benefits that 
will result from aviation called attention to the fact that his company 
had made a shipment of its product from Key West to Cuba by 
airplane. It was also stated by another speaker that other large 
companies, realizing the tremendous advertising value which that 
means of selling would have, were considering sending their sales- 
men out in airplanes. It was further said that the Standard Oil 
Company had bought six ships to go along the border of Mexico 
for taking the pay roll around to the different oil companies.’ 

Three papers on the subject of aviation were read at this ses- 
sion as follows: 


“Aviation as an Aid to Pan American Commerce” by Augustus 
Post, Secretary of The Aero Club of America. 

“The Value of Aircraft in Commerce” by Captain Charles J. 
Glidden, Air Service, U. S. A. 

“Development of Aviation in the United States” by Captain 
Max L. McCullough, Air. Service, U. S. A. 


The discussion which followed the addresses of these men 
who were eminently fitted to bring before the conference the tasks 
assigned to them is indicative of the lively interest displayed by 
those present if it disclosed the somewhat nebulous views in the 
minds of some as to the role aviation was to play in inter-American 
commerce in the future. The inability to foresee any measurable 
degree of increase in commerce through this new means of trans- 
portation was manifest, but at least there was some evidence to 
indicate that aviation was destined to play a part in Pan American 
commercial relationships. 





1. Report of the Second Pan American Commercial Conference, Washing- 
ton, D. C., June 26, 1919, p. 51 
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FoRERUNNERS IN AMERICAN AVIATION COOPERATION 


The second commercial conference referred to above has often 
been styled the beginning of inter-American cooperative effort in 
aviation. This may be more or less true, but it is a fact that this 
conference was not the first in which delegates from the American 
countries came together to discuss cooperation in this field. There 
were at least two earlier conferences, the first being held at San- 
tiago, Chile, March 9-18, 1916, which was attended by representa- 
tives from Argentina, Bolivia, Ecuador, United States of America, 
Peru, Paraguay, and Uruguay. These delegates adopted various 
recommendations relative to air transportation legislation and re- 
solved to constitute a Pan American Aeronautic Federation.’ 

A Second Pan American Aviation Conference was held at Rio 
de Janeiro in 1917. According to the Brazilian press at that time, 
Senor Alberto Santos Dumont together with the executive com- 
mittee of the Brazilian Aero Club were actively engaged in per- 
fecting the organization of the work of that conference.* Another 
Pan American Aeronautic Conference was held in Santiago, Chile, 
in 1923.4 

The advancement of aviation was now going forward in most 
countries of the world. International air travel was growing. Its 
importance as an instrument of international transportation was 
an accomplished fact. Many countries had adopted legislation on 
the subject and others were prepared to do so. 


UNIFORMITY OF PoLIcy AND REGULATION RECOMMENDED 
V 


isualizing difficulties that were likely to arise by reason of 
many factors connected with this new form of international trans- 
portation, the Fifth International Conference of American States, 
Santiago, Chile, March 25 to May 3, 1923, the first conference of 
this kind to consider aviation, gave earnest thought to that subject. 
Agreement on the laws and regulations concerning, and co- 
operation in the improvement of the facilities of, communication 
on ocean and land and in the air, known as topic 5 of the con- 
ference was within the scope of the work of the communications 
committee. Part three of that topic was devoted to a considera- 
tion of policy, laws, and regulations concerning commercial air- 





2. Memoria del Ministerio de Relaciones Exteriores Chile, 1920. 

3. Bulletin Pan American Union, April, 1917, p. 529. 

4. Resolution I, paragraph 3, Final Act of Inter-American Technical Avia- 
tion Conference, Lima, Peru, September 25, 1937; also Pan American Union 
Library, Chi-T.L.-505-C2. 
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craft, the advisability of an international technical commission on 
the location of standard landing places, the determination of aerial 
routes, and the formulation of special custom procedure for aircraft. 

The delegation of the United States on the committee sub- 
mitted a proposal recommending the establishment of an Inter- 
American Technical Commission to consider the policy, laws, and 
regulations relative to commercial aviation. This proposal formed 
the basis of resolution number forty of the conference.° 

In introducing the resolution before the conference the report 
from Mr. Barros Borgono, Chile, stated that the importance of this 
subject, and the development and notable progress attained by com- 
mercial aviation, made advisable the acceptance of the proposal for 
the study of those rules which should govern international aero- 
nautics. It called attention to the convention for regulating Aerial 
Navigation signed at Paris, October 13, 1919, by twenty-seven of 
the Allied Powers which was later adhered to by certain Latin 
American countries. Stating that the United States accepted this 
convention with certain reservations but that neither Chile nor 
Argentina had thus far adhered to it, it reminded the convention 
that although differences of opinion existed regarding certain points 
of that covenant, in the opinion of some it contained rules and stipu- 


lations which might serve as a basis for aeronautic legislation. At- 
tention was also called to a convention between Uruguay and Argen- 
tina regulating aerial navigation between these two republics.® 


ComMMIssION MEETs To Stupy INTER-AMERICAN 
COMMERCIAL AVIATION 


In accordance with the provisions of resolution number forty 
referred to above, the Inter-American Commercial Aviation Com- 
mittee met at Washington, D. C., May 2-19, 1927. Delegates from 
Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, 
Dominican Republic, El Salvador, Guatemala, Mexico, Panama, 
Peru, the United States, Uruguay, and Venezuela attended this 
meeting. 

The United States proposed that “Each contracting State 
agrees that citizens, including partnerships and corporations, of the 
other contracting States shall have equal rights with those accorded 
to any aliens under the laws of such State to register and operate 
aircraft, provided that such companies or corporations comply with 
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the requirements established by the internal legislation of such 
State for their formation and operation.” The conference did not 
wish to pronounce any opinion on this proposal for the reason that 
it did not possess complete information on the legal situations in 
the various States and the obligations that the States may have con- 
tracted, and therefore recommended it to the governing board of 
the Pan American Union for study. 


CLEARING House For AVIATION INFORMATION 


Sensing the need of creating a central agency for the collec- 
tion and dissemination among the Pan American countries, of data 
concerning aerial navigation and of cooperation between the several 
states in this regard, the commission recommended to the Pan 
American Union the following functions: 


“1. So far as may be practicable, to collect and disseminate among the 
States, members of the Union, information on technical problems concerning 
inter-American commercial aerial navigation ; 

2. To compile and communicate to the States, members of the Union, 
any available information relative to radio, meteorology, and medical science 
which may be of value for promoting and advancing aerial navigation; 

3. To gather and communicate to the States, members of the Union, 
the available information on laws and regulations governing aerial navigation 
in force in the countries members of the Union; 

4. To endeavor to promote uniform legislation on aerial traffic among 
the countries members of the Union; 

5. To perform whatever other duties may be assigned to it by inter- 
American air conventions or agreements and by the international conferences 
of American States, in connection with inter-American aerial navigation. 

6. To recommend to the Bureau of the Pan American Postal Union, 
with headquarters in Montevideo, the signing of agreements between the 
postal administrations of the countries, members of the Union, to provide 
facilities for and regulate the carrying of mai! by aircraft.” 


A further resolution (number IV) recommends the simplification 
of customs, sanitary, and other formalities to facilitate the inter- 
national navigation of aircraft. 


ACTION ON UNIFORM Laws PosTPONED 


The commission was of the opinion that it was not opportune 
to enter upon the consideration of the draft laws and regulations 
referred to in paragraph 2 of the resolution number forty of the 
Fifth International Conference for the reason that its conclusions 
with respect to the proposed convention referred to in paragraph 4 
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of that resolution had not yet been accepted by the members of 
the Pan American Uinion, and because its conclusions left the 
partial regulation of aeronautics to each of the respective States. 
Among other accomplishments of the commission the most note- 
worthy is the draft of a convention recommended in the said para- 
graph 4 referred to above.’ 

During the time that the Inter-American Aviation Commission 
was in session, the Third Pan American Commercial Conference 
which met in Washington, D. C., May 2-5, 1927, had before it a 
topic of its agenda “transportation and inter-American commerce.” 
Joint sessions were held between the two groups and when that 
topic was considered, an address was made by the Honorable Wil- 
liam P. McCracken, Jr.6 This address was limited to a very gen- 
eral discussion of the subject of inter-American Aviation and dis- 
closed its limited development on this hemisphere at that time. 


First MULTILATERAL AMERICAN AVIATION TREATY 


The Sixth International Conference of American States is of 
special interest to students in the field of inter-American aeronau- 
tics in that it adopted the first Pan American treaty on this subject. 
Topic III of the program of this conference was entitled, “problems 
of communication” and was considered by the committee on com- 
munications. Among the matter referred to this committee were 
the results of the work of the Inter-American Commission on 
Commercial Aviation which met in Washington, D. C., in 1927. In 
the deliberations® of this committee the definition of private aircraft 
was the subject of discussion. A member of the Argentina delega- 
tion suggested the adoption of the definition of private aircraft con- 
tained in the international convention relating to regulation of aerial 
navigation, signed at Paris on October 13, 1919. A delegate of 
Colombia desired that aircraft under contract by a State or sub- 
sidized thereby, carrying both mail and passengers, should be con- 
sidered private aircraft. There was discussion on this subject by 
the delegates of a number of countries, including Colombia, Peru, 
Chile, Panama, and the United States. With respect to an amend- 
ment presented by the United States delegation to article 31 of the 
project convention, a sub-committee was appointed to consider this 
and other amendments. This sub-committee desired to adopt the 





7. Text of Final Act, Bulletin Pan American Union, August, 1927, 751. 

8. Report of the third Pan American Commercial Conference, ‘Washington, 
D. C., May 2-5, 1927, pp. 108-113. 

9. Report ‘of the delegates of the United States of America to the Sixth 
International Conference of American States, Habana, Cuba, 1928. 
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definition of private aircraft contained in Article 30 of the Paris 
Convention with the addition of the words, “and naval,” so that 
military aircraft would include both military and naval planes. It 
was also suggested that article 28 of the project convention relating 
to torts or crimes, etc., committed on aircraft in flight should be 
deleted from the convention and referred to the Committee on 
Private International Law. The sub-committee agreed to adopt 
the following proviso to article 31 of the project convention: 


“Provided, however, that two or more states, for reasons of recip- 
rocal convenience and interest may agree upon appropriate regulations 
pertaining to the operation of aircraft and the fixing of specified routes. 
These regulations shall guarantee quality of treatment of the aircraft 
of each and every one of the contracting states and shall be subject to 
the same conditions as are set forth in Article 5 of the Convention with 
respect to prohibited areas within the territory or a particular state. 

“Nothing contained in this convention shall affect the rights and 
obligations established by existing treaties.” 


This proviso became Article 30 of the convention as finally 
signed by the delegates.?? 


DEVELOPMENT OF COMMERCIAL AVIATION BETWEEN 
AMERICAN REPUBLICS URGED 


The next commercial conference of the Pan American coun- 
tries was that which convened at Washington, D. C., October 5-13, 
1931, and like its two immediate predecessors which convened in 
the same city (1919 and 1927) it gave some attention to aviation. 
It considered several reports submitted by delegations from Chile, 
Colombia, and Brazil, and was addressed by Juan T. Trippe, presi- 
dent of the Pan American Airways, on Topic 10 of the conference 
which was devoted to “the development of commercial aviation in 
and between the American Republics.”"* In its third resolution 
which was also devoted to commercial aviation’? the conference 
recommended the simplification of procedure relative to the arrival 
and departure of aircraft; the extension of every possible facility 
in the importation of aircraft apparatus including parts and acces- 
sories ; the importation, free of duty, of fuel and lubricants required 
for aviation services ; the examination of reduction of Federal, state 
and municipal taxes with respect to aircraft services; the mainte- 
nance without charge of beacen lights and communication stations ; 
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government assistance to aviation enterprises engaged in the trans- 
portation of passengers and merchandise at a financial loss; the 
establishment of aerodromes and airports and other aerial trans- 
portation facilities; and the encouragement of air mail service. 


OFFENSES COMMITTED ON BOARD AIRCRAFT 


On December 23, 1933, the Seventh International Conference 
of American States adopted a resolution (LIII) recommending the 
study by a Commission of experts, to be constituted in the manner 
and at the place to be designated by the Governing Board of the 
Pan American Union, of the means of further accelerating inter- 
American aviation by the establishment of a continuous line of 
radio stations, beacons, and aerodromes along lines of existing 
routes and others that may be considered desirable, and of the 
means to determine what additional methods may be devised to 
bring about more rapid inter-American aerial communication 
facilities.*® 

It has been seen that the subject of torts or crimes, etc., com- 
mitted on board aircraft was considered at the Sixth International 
Conference in Habana, when the project convention on commercial 
aviation was being considered by a subcommittee of the Committee 
on Communications, and that it was there referred to the Committee 
on Private International Law. The Seventh International Confer- 
ence adopted the following resolution in this connection. 


“1. The acts committed on board a private aircraft while it is in 
contact with the soil of a foreign State, fall within the competency of 
the Courts of that State, and shall be judged by its laws. 

“2. Any aircraft without the boundaries of any State, on the high 
seas, is subject to the legislation and jurisdiction of its flag. 

“3. I£ the offense be committed on an aircraft flying over a foreign 
State, its penalty shall come under the jurisdiction of that State, if the 
airship’s next landing Yakes place in said State; otherwise the offense 
shall fall under the jurisdiction of the State where the next landing is 
effected. In this latter case, the legislation of the country over which 
the aircraft was flying when the offense was committed shall be ap- 
plied; and, if it should be impossible to determine the territory over 
which the offense was committed, the legislation of the country to which 
the aircraft belongs shall be enforced. 

“The pilot of aircraft in flight, to whom an offense is reported, 
shall effect a landing at the first known aerodrome and notify_the com- 
petent authority. The summary of the case there made, shall determine 
the law to be applied. 





13. Final Act, Seventh International Conference of American States, 
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“4, In the case of damages effected from aircraft on persons or 
property of the underlying State, said State shall have competent 
jurisdiction in the matter and its legislation shall apply. 

“5. A State that does not concede extradition of its nationals, is 
obliged to punish them on their return to its territory after having 
committed on an aircraft an offense covered by its penal laws. In the 
case of a foreigner, the pertinent regulations of extradition shall be 
enforced. 

(Mr. Wright placed on record that, as delegate of the United States 

of America, he abstained from voting on this question.) 


“Furthermore, the Seventh Conference invites the different States to 
adhere to the Habana Convention, and recommends that its regulations 
be included in the Program of the Eighth International Conference of 
American States, and that all nations be urged to study the rules adopted 
at the Warsaw Convention.’’!4 


CONFERENCE OF AERIAL NAVIGATION ExPERTS RECOMMENDED 


The convocation of the Pan American Commercial Conference 
in Buenos Aires in 1935 was in accordance with the resolution of 
the Seventh International Conference at Montevideo. It considered 
those matters provided for in the topics of the program relating to 
aviation and which were included in its agenda. The second com- 
mittee to which was assigned the subject of port facilities for the 
arrival, loading, unloading, and departure of ships and aircraft re- 
ferred questions relating to aircraft to the fifth committee to which 
was assigned the subject of the improvement of land, maritime, 
fluvial, and aerial communications. This last committee organized 
a special sub-committee to deal with aviation matters. The con- 
ference adopted a convention’® relating to the transit of airplanes 
which was signed by the plenipotentiaries of Haiti, Mexico, Bolivia, 
Paraguay, Venezuela, Guatemala, Panama, Argentina, Nicaragua, 
Colombia, Brazil, Honduras, Costa Rica, Uruguay, and El Salvador. 
The plenipotentiaries of the Dominican Republic made a reservation. 
In addition to this convention eight resolutions with respect to avia- 
tion were adopted.’® 

Panama had been designated by the Governing Board of the 
Pan American Union as the place for the convocation of the con- 
ference of aerial navigation experts but withdrew in favor of Peru. 
The Buenos Aires Conference accordingly recommended that the 
Pan American Union request the government of Peru to convoke a 
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conference which should assemble in the city of Lima, giving ex- 
press notice that the desire of the Buenos Aires Conference be 
realized at the earliest possible date and prescribing the topics to be 
considered by that conference. These topics included: (a) study of 
the expediency of adopting paragraph (annex) G of the Interna- 
tional Aerial Navigation Convention by all the countries that have 
not done so, as well as the “Regulation of the Radio Electric Inter- 
national Service,” for Aerial Navigation adopted as a guide by the 
CINA; (b) international aerial legislation; (c) coordination and 
regulation of aerial traffic; (d) standardization of the meteorological 
cooperation with respect to aeronautics; (e) the establishment of 
organizations and their coordination in order to centralize and dis- 
tribute the information, as well as to regulate the radio electric 
service; and (f) the agenda prescribed in Resolution LIII of the 
International American Conference at Montevideo." 


Another resolution adopted by the conference called the atten- 
tion of the governments of the Pan American Union to the re- 
searches of the International Technical Committee of Aerial Legal 
Experts (C.I.T.E.J.A.). Attention was also called in resolution 
XXXV to the desirability of ratifying the International Sanitary 
Convention for Aerial Navigation opened to signature at The 
Hague on April 12, 1933. The abolition of protective measures 
established in favor of national aerial transports was urged. A 
resolution with respect to the international transit of aircraft was 
incorporated in the convention referred to above. Additional reso- 
lutions were to the effect that the countries, members of the Pan 
American Union adopt the convention of Warsaw of October 12, 
1929, for the unification of certain rules relating to international 
aerial transport as well as its amending convention which was 
adopted at Rome on May 29, 1935. The countries, members of the 
Pan American Union were urged to construct airports and unify 
their characteristics. It was recommended that the convention on 
commercial aviation signed at Habana, Cuba, February 20, 1928, 
should be carefully considered and ratified by those countries which 
had not already taken the latter action. 


Tue Lima CONFERENCE—AN OUTSTANDING ACHIEVEMENT 


One often hears complaint made of the numerous international 
conferences called to obtain a better understanding between nations. 





17. Report of the United States of America Delegates to the Pan American 
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It has been said that the multiplication of these gatherings tends 
toward confusion and a lessening of the hopes of reconciling di- 
vergent views. That these statements are unfounded may be seen 
by a glance at the record of many international conventions par- 
ticularly those relating to aeronautics. Examining the accomplish- 
ments in international cooperation in aviation during the last two 
decades, we will observe greater progress in this field of inter- 
national relations than perhaps in any other. 

The most recent step in these relations as they pertain to the 
countries, members of the Pan American Union, was the technical 
aviation conference held in Lima, Peru, from September 15-25, 
1937. We have seen that this meeting composed of experts in 
aviation was the result of the Resolution (LIII) of the Montevideo 
convention which directed the Pan American Union to designate 
a country to convoke an aviation conference. It has been noted 
that Panama was requested to take such action but that it later de- 
ferred to Peru as the country in which the meeting would be held. 
The Buenos Aires Commercial Conference not only specified the 
place of meeting as Lima, Peru, but also extended the Agenda to 
be considered. 

The Governments of Argentina, Bolivia, Brazil, Colombia, 
Chile, Ecuador, United States of America, Mexico, Panama, Peru, 
Uruguay, and Venezuela were represented at the Lima conference 
the work of which was divided among the committees and sub- 
committees of (a) coordination and initiatives; (b) legislation; (c) 
meteorological protection to aviation; (d) radio; and (e) aviation, 
touring, and aero-clubs. 

That the scope and work of the conference was extensive can 
be observed by a glance at the thirty-two resolutions adopted during 
its closing days.'* Much was accomplished in regard to meteoro- 
logical services and radio but by and Jarge the creation of a Perma- 
nent American Aeronautical Commission (C.A.P.A.) was one of 
its most outstanding achievements. 


PERMANENT AERONAUTICAL COMMISSION PROPOSED BY PERU 


The delegation of Peru presented the proposal which served 
as the basis for the resolution providing for the establishment of 
this commission. Known as proposal No. 13 it contained a some- 
what detailed statement of steps taken since the World War to 
establish uniform regulations with respect to aerial navigation and 
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briefly referred to accomplishments made in this regard through 
the conventions signed at Paris, 1919, Madrid, 1926, Warsaw, 1929, 
and Habana, 1928. It called attention to the efforts of the Amer- 
ican Institute of Comparative Law and the International Juridical 
Committee on Aviation in the preparation of a draft of an inter- 
national air code, and to the work of the International Commission 
for Air Navigation (C.I.N.A.), and the International Technical 
Committee of Aerial Legal Experts (C.I.T.E.J.A.). 

In reminding the conference that aviation as a means of trans- 
portation has already created in America a real need for uniform 
standards in aerial navigation, this proposal called attention to two 
schools of thought in America, as follows: 


“The reason for the creation of the C. A. P. A. is the fundamental im- 
portance of solving the existing conflicts among the American Republics, 
due to the different standards adopted in their respective legislation, this 
being caused in the majority of cases by some governments of this con- 
tinent following the direction of Europe in the forming and development of 
their international air policy, adopting doctrines in accord with the char- 
acteristics and juridical features of the Convention of Paris of 1919; while 
other Governments follow the so-called “American School” which admits 
only the points of view of the Pan American Commercial Aviation Conven- 
tion of 1928 and those of Pan American Conference. 

Many of the existing conflicts are due to the fact that while the Con- 
vention of Paris establishes technical standards which are incorporated as 
annexes to the Convention itself, and created an International Air Navigation 
Commission (C.I.N.A.), the Havana Convention of 1928 does not provide 
annexes of such a nature, nor a centralizing body like the C.I.N.A. with 
consultative, administrative and legislative functions. 

The most important conflicts which arise under both of these existing 
tendencies in America may be summarized by the following analysis of the 
aforesaid two Conventions, which studies the difficulties which must occur 
to American States that ratify both Conventions with respect to States that 
ratify one of them, and emphasizes the circumstances that would make 
impossible legislative uniformity for air navigation in America.” 


ParIS AND HAVANA CONVENTIONS COMPARED 


The introductory statement to this proposal included a com- 
parative statement of provisions of the Paris and Havana Con- 
ventions on (a) Certificates of Competency; (b) Recognition of 
Certificates of Airworthiness, Certificates of Competency and 
Licenses; (c) Uniformity in the Requirements for Certificates of 
Competency; (d) Uniformity of Aviation Laws and Regulations ; 
(e) Collection and Distribution of Meteorological Information and 
Other Data; (f) Customs Laws and Airport Formalities; (g) Ex- 
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change of Data Referring to Registration and Cancellation of the 
Registration of Aircraft; (h) The Right to Reject Certificates of 
Competency and Licenses; (j) Radio Equipment; (j) Establish- 
ment of International Airways; and (k) Legal Seizure of Aircraft 
in Transit. To this statement the following conclusions were added : 


“(a) That in the matter of air legislation there exist two defined 
tendencies in America, which agree with the peculiarities of juridic regula- 
tions of the two great international collective Conventions of Paris and 
Havana; 

(b) That as concerns the standards generally admitted by the inter- 
national community, there are no substantial differences between the funda- 
mental principles of the two Conventions, which in the greater part of their 
text are similar; 

(c) That the conflicts arise from the difference in application and a 
different process of legislative systematization; 

(d) That both Conventions have created a characteristic jurisprudence 
in the contracting States in which custom and precedents have a strong 
influence ; 

(e) That this influence, given the present development of aviation and 
the marked differences in the tendencies noted, makes difficult the work 
of unification of international air law in the American countries; 

(f) That in view of such a situation there is great need for the unifica- 
tion of the existing standards of international air law by means of the 
creation of an international organization and subordinate national organiza- 
tions which, with their joint action, will fulfill the following functions: 

1. Provide the administrative, legislative and judicial means necessary 
to assure the international unification of the standards of law and the 
judicial aspects of the aeronautical regime. 

2. Compare the existing standards of air law of the various countries 
in order to study their similar points, affirming that the progressive develop- 
ment of aeronautics should be simultaneous with the evolution of its own 
juridic discipline; and 

3. Arrive at definite conclusions by means of annual international meet- 
ings, in order to build up gradually and progressively, in accordance with 
American needs, the “Air Code” of the States of this Continent.” 


The text of the Peruvian proposal together with certain sug- 
gestions made by the delegation of the United States, and the pro- 
posal of Columbia was accepted by the conference and approved as 
Resolution I on September 25, 1937.18 Subparagraphs (b) and (c) 
of Article 1; subparagraph (c) of Article 10; and Articles 13, 14, 
and 15 were not included in that proposal. Article 5 as submitted 
by Peru read as follows: 


“The first session of the C.A.P.A. shall take place as soon as possible 
at the city designated at Lima by the Technical Aviation Conference. The 
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following sessions shall be held annually and shall convene at the capitals of 
the States of America by rotation in the order established by lots.” 


Article 14 was proposed by Colombia as an addition to the 
proposal of Peru. 


WORLD-WIDE REGULATION ENVISAGED BY ARGENTINA 


Argentina, in its proposal, suggested the establishment of a 
committee charged with drafting an Air Code. This committee 
was not to be permanent in character, and its duties would cease 
after the draft had been prepared. The reason given for the 
setting up of a temporary committee was based upon the view that 
to continue its life would add to the already numerous committees 
now in existence. With regard to conventions it reminded the 
delegates that it would be disadvantageous to add more to those 
already in existence for the reason that this would have a tendency 
to delay international agreement. It also called attention to the 
fact that any proposal for international regulation should not be 
regional in character due to the universality of aviation. 

The proposal of Argentina was as follows: 


“1. To invite all the States, so that through their respective diplomatic 
representatives accredited to the Government of , or through special 
delegates which shall conciliate the differences between the distinct interna- 
tional organs, and draft a project of an Air Code which may contemplate 
the general aspiration to secure universal uniformity required for aerial 
navigation; 

2. To request the Government of to assume the organization, 
etc., of this Commission, in order that it may terminate its work before 
the end of the calendar year 1938; 

3. The same Commission shall study the method to transform into an 
international document the Code which has been entrusted to it to draft.” 


Urucuay Proposes PROVISIONAL AIR CoDE COMMITTEE 


The delegates of Uruguay submitted a proposal for the estab- 
lishment of a committee to draft an air code. This committee like 
the one suggested by Argentina would be organized for a limited 
period and would be required to complete its work within one year 
as is indicated in the following text: 


“1, There shall be created a Provisional Air Code Committee, the 
mission of which shall be the drawing up of a Pan American Code, destined 
to govern continental aviation activities. 

2. Said Code project or Inter-American Convention shall include two 
parts; fundamental specifications, of public and private character, and speci- 
fications of procedure. 
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3. There shall be given to the Committee, to be formed in accord with 
what is specified in Article 1, the function of specifying in the preliminary 
project which it is to draw up, the form in which said set of specifications 
shall be later modified in order to assure of its application and its constant 
up-to-dateness. 

4. The Provisional Air Code Committee shall be made up of jurists 
and aviation experts named by each government. 

5. The C. P. C. of A. (Provisional Air Code Committee) shall be 
divided into National Committees, which shall have as their mission the 
study of all the questions of juridic and technical character related to the 
set of laws to be formulated and shall keep in constant direct communication 
by means of the executive committee of the Provisional Committee, to be 
created by resolutions of this Conference. 

6. Quarterly plenary meeting of the representatives of the National 
Committees shall be held, the first of which shall be held in the city of 


7. The Provisional Air Code Committee shall have a maximum of one 
year from the date of its formation for submitting for the consideration and 
study of the Second Technical Aviation Conference, to be held in the city 

, all the work done by said Committee and National Sub-com- 
mittees, in order that at the end of the indicated period the First Inter- 
national Agreements on this matter may be signed. 


THREE COMMITTEES URGED BY BRAZIL 


Under the provisions of a plan submitted by Brazil three 
special commissions—juridical, administrative, and technical— 
would be established to draw up an air code under rules established 
by the Lima Conference. The code prepared by these commissions 
was to follow the standards established in the Paris and Havana 
Conventions, and the work done by the C.I.N.A. and the C.I.T.E.J.A. 
It must also contain the annexes of the Paris, 1919, Convention 
adapted to suit conditions in America. 

The work of these commissions would be considered by a 
Second Inter-American Technical Aviation Conference to be con- 
voked within three years after the close of the Lima Conference, 
for the purpose of adopting codes based upon such work. 

Brazil recommended the establishment of a special technical 
committee to act as a “secretariat” and a connecting link between 
the American nations. That committee would do the preparatory 
work for the technical aviation conference. The plan also pro- 
posed that the Second Technical Aviation Conference should con- 
sider the possibility of having the American countries not parties 
to the Paris Convention cooperate with the C.I.N.A. in the technical 
work relative to the annexes. 
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Two ScHoo.ts oF THOUGHT 


The discussions of the delegates disclosed the general acceptance 
of the view that aviation is universal in scope and that there is a 
need for world wide understanding regarding its regulation. As 
noted herein there was a definite indication of the existence of two 
schools of thought regarding the means of arriving at interna- 
tional rules. The proposals of Argentina and Peru and the com- 
ments of the delegates, including recommendations of Chile? and 
the United States of America”! thereon, present a clear conception 
of two points of view. 

The Chilian recommendation expressed the belief that the codi- 
fication could be built upon a base established by the Habana con- 
vention and this view is not entirely new in the field of interna- 
tional understanding. The progressive changes in the International 
Convention for the Protection of Industrial Property, the original 
of which has been revised four times to bring its provisions into 
harmony with changing conditions in industry is illustrative of 
this point.?? 

Calling attention to the fact that if the Lima Conference is to 
have lasting effect it be perpetuated by the establishment of an 
organization to foster and encourage civil international aviation in 
the American Republics and between the American Republics and 
other states, the delegation of the United States presented further 
recommendations*® in addition to that referred to above. 

These recommendations, practically all of which were embodied 
in Resolution I of the Final Act of the Conference, contained a pro- 
vision limiting the work of C.A.P.A. to civil aeronautics thereby 
excluding consideration of matters relating to aerial warfare. That 
body would have no plenipotentiary powers according to another 
suggestion and therefore any draft conventions which it may adopt 
must be submitted for acceptance to special diplomatic conferences 
or to periodic Inter-American conferences. With respect to the 
matter of voting it was proposed that each State member of the 
Pan American Union shall, upon the adoption of the resolution 
establishing such Commission be entitled to representation on the 
Commission; that in the proceedings of the Commission each State 
so qualifying shall be entitled to one vote; and that a resolution of 
the Commission to become effective shall require a two-thirds vote 
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of the states present at a regular meeting. The functions of the 
Commission according to other suggestions were to be expanded 
so as to include the promotion of technical matters relating to aero- 
nautics, and the Commission itself and not the national commissions 
would define the classification of subjects to be treated by it. A 
further recommendation would permit the consideration at any 
regular meeting of the Commission of a subject not on the agenda 
for that meeting but which was deemed to be desirable by a ma- 
jority of the States present. 


C.A.P.A. Functions Mucu Like C.LT.E.J.A. 


Since attention here has been directed mainly to the work of 
the conference with respect to the establishment of C.A.P.A., a few 
comparisons with it and other international bodies devoted to the 
study of air law may serve to show to some extent its organization 


and powers. 

It is to be noted that C.A.P.A. is a permanent body and that 
in this regard it is similar to C.I.N.A. and C.I.T.E.J.A. Like the 
latter its resolutions are not binding upon the member countries, 
it being required to submit its draft conventions for action to other 
international conferences. In this connection it is unlike C.I.N.A. 
which may on its own authority amend annexes to the Paris Con- 
vention of 1919. 

With respect to the field of law within the scope of the functions 
of these bodies, it will be recalled that C.I.N.A. deals with inter- 
national public air law; that C.I.T.E.J.A. deals with international 
private air law, while C.A.P.A. deals with both international public 
and private air law. 


NATIONAL COMMISSIONS May DIFFER IN SETUP 


The Permanent American Aeronautical Commission (C.A.P.A.) 
may establish special committees to carry out adequately its pre- 
scribed aims, and it is further authorized to determine at its first 
session the scope of its organization, functions, and duties in ac- 
cordance with the recommendations in Resolution I of the Lima 
Conference. The plan of organization of the National Commissions 
on the other hand is not provided for though their functions are 
prescribed in article eight of the first resolution adopted at Lima. 
From this it may be seen that each country may organize a com- 
mission according to its liking. It may appoint as many members 
on that commission, organize sub-committees, and provide rules for 
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these as it sees fit. It may therefore happen that the national com- 
mission in each country will have a setup different to that of the 
commissions in each of the other countries. However, the fact that 
there was not prescribed any uniform plan of organization may 
prove beneficial in the long run since it may afford an opportunity 
for comparison of the effectiveness of different types of national 
commissions. 


DEFINITE ACCOMPLISH MENTS 


To arrive at a proper appreciation of the forward steps taken 
by the Lima conference on the many matters relating to aviation 
that came before it would require a more complete examination into 
its work than is given herein. For instance much attention was 
devoted by the delegates to such subjects as meteorological services, 
sanitary aviation, aids to air transportation, encouragement of air 
commerce, courses in air law at universities, tourist travel, and 
many others. The resolutions on these subjects are indicative of 
the careful thought given to them. 

The writer looked forward to a recommendation by the con- 
ference for the establishment of an Inter-American Aviation Union 
or at least a Permanent Secretariat on Aviation with headquarters 
in one of the Pan American Countries. This Secretariat could 
gather and disseminate information on matters pertaining to aero- 
nautics. There is an evident need for such information. . 

The record of inter-American effort in aviation during the past 
twenty years is indicative of the spirit of cooperation which exists 
between the Pan American countries in this field. Much was done 
at Lima to further this spirit of cooperation and to arrive at a 
better understanding of those matters of specific interest to the 
nations of this hemisphere. If the Lima Conference had done no 
more than to establish C.A.P.A. it accomplished thereby an out- 
standing achievement which should go far in creating desirable 
results in Pan American aviation. 


ANNEX 1 


RESOLUTION* 
Commercial Aviation 


The Fifth International Conference of American States, 
RESOLVES : 
1. To establish under the name of Inter American Commercial Aviation 





* Report of the Delegates of the United States of America to the Fifth 
{International Conference of American States at Santiago, Chile, 1923. 
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Commission, an inter American technical commission to study the policy, 
laws, and regulations relative to commercial aviation, which shall be com- 
posed of not more than three Delegates from each State, member of the 
Pan American Union, and this Commission will meet at the time and place 
which the Governing Board of the Pan American Union may determine; 

2. The Inter American Commercial Aviation Commission shall prepare 
a draft of laws and regulations, the adoption of which is to be recommended 
to all the American States, with respect to commercial aviation, the de- 
termination of aerial routes, the establishment of special Customs procedure 
for aviation, and the determination of adequate landing places; and it shall 
make recommendations with regard to the places at which said stations 
should be established; 

3. The meeting of the Inter American Commercial Aviation Commission 
shall not last more than three months from the date of the first meeting. 
The conclusions at which it may arrive, shall be presented to the Governing 
Board of the Pan American Union; 

4. The Governing Board of the Pan American Union shall prepare in 
the form of a Convention or Conventions, the conclusions of the Inter 
American Aviation Commission which may be suitable for inter American 
agreements, and shall submit same to the consideration of the States be- 
longing to the Pan American Union; 

5. The Inter American Commercial Aviation Commission shall take 
into consideration in its deliberations the Conventions already existing, in 
order to take advantage of same in so far as possible, making the modifica- - 
tions demanded by the progress of commercial aviation, and the interests 
of the States belonging to the Pan American Union. 


ANNEX 2 
CONVENTION BETWEEN ARGENTINA AND URUGUAY, EFFECTIVE 
NovEMBER 18, 1922 


Art. 1. The high contracting parties agree to facilitate, by all means, 
aerial navigation between their respective countries, and to this end they 
reciprocally concede to the civilian airships of each contracting party the 
right to free flight over their territories and territorial waters, provided 
always that the conditions laid down in the Convention are complied with. 

Art. 2. To comply with this convention, the airships must be inscribed 
and registered before the corresponding authorities of the respective con- 
tracting parties. 

For legal purposes, it is hereby established that the nationality of the 
airships is that of their country’s register. 

Art. 3. An airship coming from another State is strictly prohibited to 
land, without having touched at one of the aerodromes, provided by virtue 
of Article 16. 

In case of a forced landing outside the aerodrome indicated in Article 16, 
the pilot will be responsible for all departures with passengers, cargo, cor- 
respondence, documents and airship accessories. The pilot must give im- 
mediate advice to the nearest authority, before the arrival of whom nobody 
will be authorized to modify the position or contents of the airship. 
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Art. 4. No airship may fly over cities or important centers at a height 
inferior to that permitted, so that in case of motor trouble it will be 
possible to reach a landing field. Besides, it is prohibited to execute acro- 
batic feats over cities and agglomerations, as also to fly at a low altitude 
over places where public meetings are taking place, and especially over 
race courses. 

All airships belonging to military aviation units are permitted access to 
any of the aerodromes provided in Art. 16, and the utilization of the hangars 
and other installations is also permitted them. 

Art. 5. Authorization extended to all members of the personnel of an 
airship, or that conceded to use any aerodrome, may be revoked or sus- 
pended by the respective Government, always when in its opinion, and prior 
investigation of the case, there is reason for these measures. 

Art. 6. Every airship must be registered, carrying its navigation permit, 
its log book, its register and signals, which must be uniform for all airships 
of the same nation, in order to permit of identification whilst in flight, and 
at a distance of not less than two kilometers. Each contracting party should 
make known to the other State the signs that it has adopted for its 
airships. 

Art. 7. The crew must be provided with documents issued by the 
authorities of the nation to which the airship belongs. The high contracting 
parties shall communicate to each other the legal requisites in force in the 
territory of each. 

The crew must be provided in all cases with passports. Their passports 
are also subject to all the requirements of the laws and regulations of the 
country to which they belong, and in which they land. 


Art. 8. No airship may carry wireless telegraph or telephone apparatus 
without special authority from a competent official of the country of its 
origin, said official to fix conditions and cases when the apparatus may be used. 

Operators of the wireless apparatus, duly inscribed and with special 
permit, shall be exclusively permitted to receive and transmit messages. 


Art. 9. Airships destined to international navigation may transport 
persons and merchandise between one and another country in conformity 
with the regulations established, excluding internal traffic in each country 
which is reserved for airships having the national register. They must 
carry: The nominal list of passengers and bills of lading of merchandise 
carried, and in general all documents exacted by the respective regulations. 
The mail service, letters and postal packages, may be carried on, always in 
agreement with the post-office administrations of both countries. 

Art. 10. Both Governments may prohibit flight over determined zones 
of their territories, under penalties imposed by one and the other party. 
Airships which break this rule will be obliged to alight at the nearest 
accessible spot, on advice or signal to do so. 

The zones over which flight is prohibited, and the signal obliging descent 
must be notified to the other contracting State. 

Art. 11. The airship, crews, and passengers of the aerial navigation 
companies are subject to all the judicial obligations resulting from legislation 
in force in the country where present; in consequence, custom-house legis- 
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lation, fiscal and public security legislation, as also regulations governing 
aerial legislation in the State, is applicable in its totality to the above. The 
permits and licenses conceded to the airship and to the crews of one of the 
contracting parties, shall enjoy the same value in the other country as in 
the country where issued. 

Art. 12. It is prohibited to drop any kind of objects from airships 
except fine sand and water, and on departure and landing of airships, the 
authorities of both countries must in all cases inspect the airship externally 
and internally to verify the compliance of all regulations pertaining thereto. 

Art. 13. In case cf danger, the airships of the other State shall have 
a right to land and to obtain assistance in the same measure as national 
airships. 

Art. 14. Every aerodrome which functions in any one of the States 
and which is utilized by the public shall be open under the same conditions to 
the airships of the other State. 


Art. 15. The aerial frontier between both countries may only be crossed 
between the points to be fixed later, and in common agreement by the high 
contracting parties. 

Art. 16. Each one of the parties shall designate in its own territory 
one or more aerodromes which shall be obligatory for use by the airships to 
be listed, for departure by the one State, and arrival by the other. Each 
State must communicate to the other the list of aerodromes selected, and 
may at any time, on its own decision alone, modify or complete this list by 
giving the other State fifteen days’ notice. 


oe 


Art. 17. The contracting parties shall communicate reciprocally to each 
other the laws and regulations which exist for aerial navigation between 
their respective territories. 

Art. 18. No military airship of one State may enter the territory of 
the other, without military authorization, issued in each case, by the latter 
Staté. This military authorization is to be granted with limitations, and 
shall be modified as to space, time, and other considerations. 

Art. 19. This convention shall remain in force for an indefinite period, 
its provisions shall be null and void in case of denunciation by either one of 
the high contracting parties. The denunciation shall take effect one year 
after the other high contracting party is notifted. 

Art. 20. Ratifications shall be exchanged in Montevideo at the briefest 
possible period in compliance with the prescribed Constitutional requisites 
sect forth by the fundamental charters of both the high contracting parties. 


ANNEX 3 


COMMERCIAL AVIATION CONVENTION BETWEEN THE UNITED STATES 
OF AMERICA AND OTHER AMERICAN REPUBLICS SIGNED 
AT HABANA, FEBRUARY 20, 1928 


The Governments of the American Republics, desirous of establishing 
the rules they should observe among themselves for aerial traffic, have 
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decided to lay them down in a convention, and to that effect have appointed 
as their plenipotentiaries: 

Pert: Jests Melquiades Salazar, Victor Matrtua, Enrique Castro 
Oyanguren, Luis Ernesto Denegri. 

Uruguay: Jacobo Varela Acevedo, Juan José Améfiaga, Leonel Aguirre, 
Pedro Erasmo Callorda. 

Panama: Ricardo J. Alfaro, Eduardo Chiari. 

Ecuador: Gonzalo Zaldumbide, Victor Zevallos, Col6n Eloy Alfaro. 

Mexico: Julio Garcia, Fernando Gonzalez Roa, Salvador Urbina, Aquiles 
Elorduy. 

Salvador: Gustavo Guerrero, Héctor David Castro, Eduardo Alvarez. 

Guatemala: Carlos Salazar, Bernardo Alvarado Tello, Luis Beltranena, 
José Azurdia. 

Nicaragua: Carlos Cuadra Pazos, Joaquin Gomez, Maximo H. Zepeda. 

Bolivia: José Antezana, Adolfo Costa du Rels. 

Venezuela: Santiago Key Ayala, Francisco Gerardo Yanes, Rafael 
Angel Arraiz. 

Colombia: Enrique Olaya Herrera, Jestis M. Ypes, Roberto Urdaneta 
Arbelaez, Ricardo Gutiérrez Lee. 

Honduras: Fausto Davila, Mariano Vazquez. 

Costa Rica: Ricardo Castro Beeche, J. Rafael Oreamuno, Arturo Tinoco. 

Chile: Alejandro Lira, Alejandro Alvarez, Carlos Silva Vildésola, Man- 
ue! Bianchi. 

Brazil: Raul Fernandes, Lindolfo Collor, Alarico da Silveira, Sampaio 
_ Correa, Eduardo Espinola. 

Argentina: Honorio Pueyrredén, (Later resigned), Laurentino Olas- 
coaga, Felipe A. Espil. 

Paraguay: Lisandro Diaz Leén. 

Haiti: Fernando Dennis, Charles Riboul. 

Dominican Republic: Francisco J. Peynado, Gustavo A. Diaz, Elias 
Brache, Angel Morales, Tulio M. Cestero, Ricardo Pérez Alfonseca, Jacinto 
R. de Castro, Frederico C. Alvarez. 

United States of America: Charles Evans Hughes, Noble Brandon 
Judah, Henry P. Fletcher, Oscar W. Underwood, “Dwight W. Morrow, 
Morgan J. O’Brien, James Brown Scott, Ray Lyman Wilbur, Leo S. Rowe. 

Cuba: Antonio S. de Bustamante, Orestes Ferrara, Enrique Hernandez 
Cartaya, José Manuel Cortina, Aristides Agiiero, José B. Aleman, Manuel 
Marquez Sterling, Fernando Ortiz, Néstor Carbonell, Jestis Maria Barraqué. 

Who, after having exchanged their respective full powers, which have 
been found to be in good and due form, have agreed upon the following: 


ArrTIcLe I 


The high contracting parties recognize that every state has complete 
and exclusive sovereignty over the air space above its territory and territorial 
waters. 


ArrtIcLe II 


The present convention applies exclusively to private aircraft. 
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ArticLe III 


The following shall be deemed to be state aircraft: 

a) Military and naval aircraft; 

b) Aircraft exclusively employed in state service, such as posts, cus- 

toms, and police. 

Every other aircraft shall be deemed to be a private aircraft. 

All state aircraft, other than military, naval, customs and police aircraft 
shall be treated as private aircraft and as such shall be subject to all the 
provisions of the present convention. 


ArTICLE IV 


Each contracting state undertakes in time of peace to accord freedom 
of innocent passage above its territory to the private aircraft of the other 
contracting states, provided that the conditions laid down in the present 
convention are observed. The regulations established by a contracting state 
with regard to admission over its territory of aircraft of other contracting 
states shall be applied without distinction of nationality. 


ARTICLE V 


Each contracting state has the right to prohibit, for reasons which it 
deems convenient in the public interest, the flight over fixed zones of its 
territory by the aircraft of the other contracting states and privately owned 
national aircraft employed in the service of international commercial avia- 
tion, with the reservation that no distinction shall be made in this respect 
between its own private aircraft engaged in international commerce and 
those of the other contracting states likewise engaged. Each contracting 
state may furthermore prescribe the route to be followed over its territory 
by the aircraft of the other states, except in cases of force majeure which 
shall be governed in accordance with the stipulations of Article 18 of this 
cenvention. Each state shall publish in advance and notify the other con- 
tracting states of the fixation of the authorized routes and the situation and 
extension of the prohibited zones. 


ARTICLE VI 


Every aircraft over a prohibited area shall be obliged, as soon as this 
fact is realized or upon being so notified by the signals agreed upon, to land 
as soon as possible outside of said area in the airdrome nearest the prohibited 
area over which it was improperly flying and which is considered as an 
international airport by the subjacent state. 


ARTICLE VII 


Aircraft shall have the nationality of the state in which they are regis- 
tered and can not be validly registered in more than one state. 

The registration entry and the certificate of registration shall contain a 
description of the aircraft and state, the number or other mark of identifica- 
tion given by the constructor of the machine, the registry marks and na- 
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tionality, the name of the airdrome or airport usually used by the aircraft, 
and the full name, nationality and domicile of the owner, as well as the 
date of registration. 


ArticLe VIII 


The registration of aircraft referred to in the preceding article shall 
be made in accordance with the laws and special provisions of each con- 
tracting state. 


ArTICLE IX 


Every aircraft engaged in international navigation must carry a distinc- 
tive mark of its nationality, the nature of such distinctive mark to be agreed 
upon by the several contracting states. The distinctive marks adopted will 
be communicated to the Pan American Union and to the other contracting 
states. 


ARTICLE X 


Every aircraft engaged in international navigation shall carry with it 


in the custody of the aircraft commander: 
a) A certificate of registration, duly certified to according to the laws 


of the state in which it is registered; 

b) A certificate of airworthiness, as provided for in Article 12; 

c) The certificates of competency of the commander, pilots, engineers, 
and crew, as provided for in Article 13; 

d) If carrying passengers, a list of their names, addresses and nation- 
ality ; 

e) If carrying merchandise, the bills of lading and manifests, and all 
other documents required by customs laws and regulations of each country; 

f) Log books; 

g) If equipped with radiotelegraph apparatus, the corresponding license. 


ARTICLE XI 


Each contracting state shall every month file with every other state party 
to this convention and with the Pan American Union, a copy of all regis- 
trations and cancellations of registrations of aircraft engaged in international 
navigation as between the several contracting states. 


ARTICLE XII 


Every aircraft engaged in international navigation (between the several 
contracting states) shall be provided with a certificate of airworthiness 
issued by the state whose nationality it possesses. 

This document shall certify to the states in which the aircraft is to 
operate, that, according to the opinion of the authority that issues it, such 
aircraft complies with the airworthiness requirements of each of the states 
named in said certificate. 

The aircraft commander shall at all times hold the certificate in 
his custody and shall deliver it for inspection and verification to the author- 
ized representatives of the state which said aircraft visits. 
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Each contracting state shall communicate to the other states parties to 
this convention and to the Pan American Union its regulations governing 
the rating of its aircraft as to airworthiness and shall similarly communicate 
any changes made therein. 

While the states affirm the principle that the aircraft of each contracting 
state shall have the liberty of engaging in air commerce with the other con- 
tracting states without being subjected to the licensing system of any state 
with which such commerce is carried on, each and every contracting state 
mentioned in the certificate of airworthiness reserves the right to refuse 
to recognize as valid the certificate of airworthiness of any foreign aircraft 
where inspection by a duly authorized commission of such state shows that 
the aircraft is not, at the time of inspection, reasonably airworthy in ac- 
cordance with the normal requirements of the laws and regulations of such 
state concerning the public safety. 

In such cases said state may refuse to permit further transit by the 
aircraft through its air space until such time as it, with due regard to the 
public safety, is satisfied as to the airworthiness of the aircraft, and shall 
immediately notify the state whose nationality the aircraft possesses and 
the Pan American Union of the action taken. 


ArTICLE XIII 


The aircraft commander, pilots, engineers, and other members of the 
operating crew of every aircraft engaged in international navigation between 
the several contracting states shall, in accordance with the laws of each state, 
be provided with a certificate of competency by the contracting state whose 


nationality the aircraft possesses. 

Such certificate or certificates shall set forth that each pilot, in addition 
to having fulfilled the requirements of the state issuing the same, has passed 
a satisfactory examination with regard to the traffic rules existing in the other 
contracting states over which he desires to fly. The requirements of form 
of said documents shall be uniform throughout all the contracting states 
and shall be drafted in the language of all of them, and for this purpose 
the Pan American Union is charged with making the necessary arrangements 
amongst the contracting states. 

Such certificate or certificates shall be held in the possession of the 
aircraft commander as long as the pilots, engineers and other members of 
the operating crew concerned continue to be employed on the aircraft. Upon 
the return of such certificate an authenticated copy thereof shall be retained 
in the files of the aircraft. 

Such certificate or certificates shail be open at all times to the inspection 
of the duly authorized representatives of any state visited. 

Each contracting state shall communicate to the other states parties to 
this convention and to the Pan American Union its regulations governing 
the issuance of such certificates and shall from time to time communicate 
any changes made therein. 


ArTICLE XIV 


Each and every contracting state shall recognize as valid, certificates of 
competency of the aircraft commander, pilots, engineers, and other members 
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of the operating crew of an aircraft, issued in accordance with the laws and 
regulations of other contracting states. 


ARTICLE XV 


The carriage by aircraft of explosives, arms and munitions of war is 
prohibited in international aerial navigation. Therefore, no foreign or native 
aircraft authorized for international traffic shall be permitted to transport 
articles of this nature, either between points situated within the territory of 
any of the contracting states or through the same even though simply in 
transit. 


ARTICLE XVI 


Each state may prohibit or regulate the carriage or use, by aircraft 
possessing the nationality of other contracting states, of photographic appa- 
ratus. Such regulations as may be adopted by each state concerning this 
matter shall be communicated to each other contracting state and to the 
Pan American Union. 


ARTICLE XVII 


As a measure of public safety or because of lawful prohibitions, the 
transportation of articles in international navigation other than those men- 
tioned in Articles 15 and 16 may be restricted by any contracting state. Such 
restrictions shall be immediately communicated to the other contracting states 
and to the Pan American Union. 

All restrictions mentioned in this article shall apply equally to foreign 
and national aircraft employed in international traffic. 


ArtIcLE XVIII 


Every aircraft engaged in international traffic which enters the air space 
of a contracting state with the intention of landing in said state shall do so 
in the corresponding customs airdrome, except in the cases mentioned in 
Article 19 and in case of force majeure, which must be proved. 

Every aircraft engaged in international navigation, prior to its departure 
from the territorial jurisdiction of a contracting state in which it has landed, 
shall obtain such clearance as is required by the laws of such state at a 
port designated as point of departure by such state. 

Each and every contracting state shall notify every other state party 
to this convenfion and the Pan American Union of such airports as shall be 
designated by such state as ports of entry and departure. 

When the laws or regulations of any contracting state so require, no 
aircraft shall legally enter into or depart from its territory through places 
other than those previously authorized by such state as international airports, 
and the landing therein shall be obligatory unless a special permit, which 
has been previously communicated to the authorities of said airport, is 
obtained from the competent authorities of said state, in which permit 
shall be clearly expressed the distinctive marks which the aircraft is obliged 
to make visible whenever requested to do so in the manner previously 
agreed upon in said permit. 
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In the event that for any reason, after entering the territorial jurisdiction 
of a contracting state, aircraft of another contracting state should land at a 
point other than an airport designated as a port of entry in that state the 
aircraft commander shall immediately notify the nearest competent authority 
and hold himself, crew, passengers and cargo at the point of landing until 
proper entry has been granted by such competent authority, unless commu- 
nication therewith is impracticable within twenty-four hours. 

Aircraft of one of the contracting states which flies over the territory 
of another contracting state shall be obliged to land as soon as ordered to 
do so by means of the regulation signals, when for any reason this may be 
necessary. 

In the cases provided for in this article, the aircraft, aircraft commander, 
crew, passengers and cargo shall be subject to such immigration, emigration, 
customs, police, quarantine or sanitary inspection as the duly authorized 
representatives of the subjacent state may make in accordance with its laws. 


ARTICLE XIX 


As an exception to the general rules, postal aircraft and aircraft be- 
longing to aerial transport companies regularly constituted and authorized 
may be exempted, at the option of the subjacent state, from the obligation 
of landing at an airdrome designated as a port of entry and authorized to 
land at certain inland airdromes, designated by the customs and police ad- 
ministration of such state, at which customs formalities shall be complied 
with. The departure of such aircraft from the state visited may be regulated 
in a similar manner. 

However, such aircraft shall follow the normal air route, and make their 
identity known by signals agreed upon as they fly across the frontier. 


ARTICLE XX 


From the time of landing of a foreign aircraft at any point whatever 
until its departure the authorities of the state visited shall have, in all cases, 
the right to visit and examine the aircraft and to verify all documents with 
which it must be provided, in order to determine that all the laws, rules and 
regulations of such states and all the provisions of this convention are com- 
plied with. 


ARTICLE XXI 


The aircraft of a contracting state engaged in international air com- 
merce shall be permitted to discharge passengers and a part of its cargo at 
one of the airports designated as a port of entry of any other contracting 
state, and to proceed to any other airport or airports in such state for the 
purpose of discharging the remaining passengers and portions of such cargo 
and in like manner to take on passengers and load cargo destined for a 
foreign state or states, provided that they comply with the legal require- 
ments of the country over which they fly, which legal requirements shall 
be the same for native and foreign aircraft engaged in international traffic 
and shall be communicated in due course to the contracting states and to 
the Pan American Union. 
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ARTICLE XXII 


Each contracting state shall have the right to establish reservations and 
restrictions in favor of its own national aircraft in regard to the commercial 
transportation of passengers and merchandise between two or more points 
in its territory, and to other remunerated aeronautical operations wholly 
within its territory. Such reservations and restrictions shall be immediately 
published and communicated to the other contracting states and to the Pan 
American Union. 


ArTICLE XXIII 


The establishment and operation of airdromes will be regulated by the 
legislation of each country, equality of treatment being observed. 


ARTICLE XXIV 


The aircraft of one contracting state engaged in international commerce 
with another contracting state shall not be compelled to pay other or higher 
charges in airports or airdromes open to the public than would be paid by 
national aircraft of the state visited, likewise engaged in international com- 
merce. 


ARTICLE XXV 


So long as a contracting state shall not have established appropriate 
regulations, the commander of an aircraft shall have rights and duties 
analogous to those of the captain of a merchant steamer, according to the 
respective laws of each state. 


ARTICLE XXVI 


The salvage of aircraft lost at sea shall be regulated, in the absence of 
any agreement to the contrary, by the principles of maritime law. 


ARTICLE XXVII 


The aircraft of all states shall have the right, in cases of danger, to 
all possible aid. 


ArtTIcLE XXVIII 


-Reparations for damages caused to persons or property located in the 
subjacent territory shall be governed by the laws of each state. 


ARTICLE XXIX 


In case of war the stipulations of the present convention shall not affect 
the freedom of action of the contracting states either as belligerents or as 
neutrals. 

ARTICLE XXX 


The right of any of the contracting states to enter into any convention 
or special agreement with any other state or states concerning international 
aerial navigation is recognized, so long as such convention or special agree- 
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ment shall not impair the rights or obligations of any of the states parties 
to this convention, acquired or imposed herein; provided, however, that two 
or more states, for reasons of reciprocal convenience and interest may agree 
upon appropriate regulations pertaining to the operation of aircraft and the 
fixing of specified routes. These regulations shall in no case prevent the 
establishment and operation of practicable inter-American aerial lines and 
terminals. These regulations shall guarantee equality of treatment of the 
aircraft of each and every one of the contracting states and shall be subject 
to the same conditions as are set forth in Article 5 of this convention with 
respect to prohibited areas within the territory of a particular state. 

Nothing contained in this convention shall affect the rights and obliga- 
tions established by existing treaties. 


ArTICLE XXXI 


The contracting states obligate themselves in so far as possible to co- 
operate in inter-American measures relative to: 

a) The centralization and distribution of meteorological information, 
whether statistical, current or special; 

b) The publication of uniform aeronautical charts, as well as the estab- 
lishment of a uniform system of signals; 

c) The use of radiotelegraph in aerial navigation, the establishment of 
the necessary radiotelegraph stations and the observance of the inter-Amer- 
ican and international radiotelegraph regulations or conventions at present 
existing or which may come into existence. 


ARTICLE XXXII 


The contracting states shall procure as far as possible uniformity of 
laws and regulations governing aerial navigation. The Pan American Union 
shall cooperate with the governments of the contracting states to attain the 
desired uniformity of laws and regulations for aerial navigation in the states 
parties to this convention. 

Each contracting state shall exchange with every other contracting state 
within three months after the date of ratification of this convention copies 
of its air-traffic rules and requirements as to competency for aircraft com- 
manders, pilots, engineers, and other members of the operating crew, and 
the requirements for airworthiness of aircraft intended to engage in inter- 
national commerce. 

Each contracting state shall deposit with every other state party to this 
convention and with the Pan American Union three months prior to the date 
proposed for their enforcement any additions to or amendments of the regu- 
lations referred to in the last preceding paragraph. 


ARTICLE XX XIII 


Each contracting state shall deposit its ratification with the Cuban Gov- 
ernment, which shall thereupon inform the other contracting states. Such 
ratification shall remain deposited in the archives of the Cuban Government. 
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ARTICLE XXXIV 


The present convention will come into force for each signatory state 
ratifying it in respect to other states which have already ratified, forty days 
from the date of deposit of its ratification. 


ARTICLE XXXV 


Any state may adhere to this convention by giving notice thereof to the 
Cuban Government shall inform the other signatory states of such adherence. 


ArTICLE XXXVI 


In case of disagreement between two contracting states regarding the 
interpretation or execution of the present convention the question shall, on 
the request of one of the governments in disagreement, be submitted to arbi- 
tration as hereinafter provided. Each of the governments involved in the 
disagreement shall choose another government not interested in the question 
at issue and the government so chosen shall arbitrate the dispute. In the 
event the two arbitrators cannot reach an agreement they shall appoint 
another disinterested government as additional arbitrator. If the two arbi- 
trators cannot agree upon the choice of this third government, each arbitrator 
shall propose a government not interested in the dispute and lots shall be 
drawn between the two governments proposed. The drawing shall devolve 
upon the Governing Board of the Pan American Union. 


The decision of the arbitrators shall be by majority vote. 


ARTICLE XXXVII 


Any contracting state may denounce this convention at any time by trans- 
mitting notification thereof to the Cuban Government, which shall commu- 
nicate it to the other states parties to this convention. Such denunciation 
shall not take effect until six months after notification thereof to the Cuban 
Government, and shall take effect only with respect to the state making the 
denunciation. ; 


IN WITNESS WHEREOF, the above-named plenipotentiaries have signed this 
convention and the seal of the Sixth International Conference of American 
States has been hereto affixed: 


Perti: Jesus M. Salazar, Victor M. Matrtua, Luis Ernesto Denegri, 
E. Castro Oyanguren. 

Uruguay: Varela, Pedro Erasmo Callorda. 

Panama; R. J. Alfaro, Eduardo Chiari. 

Ecuador: Gonzalo Zaldumbide, Victor Zevallos, C. E. Alfaro. 

Mexico: Julio Garcia, Fernando Gonzalez Roa, Salvador Urbina, Aquiles 
Elorduy. 

Salvador: J. Justavo Guerrero, Héctor David Castro, Ed. Alvarez. 

Guatemala; Carlos Salazar, B. Alvarado, Luis Beltranena, J. Azurdia. 

Nicaragua: Carlos Cuadra Pazos, Maximo HH. Zepeda, Joaquin Gomez. 

Bolivia; José Antezana, A. Costa du R. 
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Venezuela: Santiago Key Ayala, Francisco G. Yanes, Rafael Angel 
Arraiz. 

Colombia: Enrique Olaya Herrara, R. Gutiérrez Lee, J. M. Yepes. 

Honduras: F. Davila, Mariano Vazquez. 

Costa Rica: Ricardo Castro Beeche, J. Rafael Oreamuno, A. Tinoco 
Jiménez. ‘ 
Chile: Alejandro Lira, Alejandro Alvarez, C. Silva Vildésola, Manuel 
Bianchi. 

Brazil: Raul Fernandes, Lindolfo Collor. 

Argentina: Laurentino Olascoaga, Felipe A. Espil, Carlos Alberto Al- 
corta. 

Paraguay: Lisandro Diaz Leén, Juan Vicente Ramirez. 

Haiti: Fernando Dennis. 

Dominican Republic: Fraco. J. Peynado, Tulio M. Cestero, Jacintc R. 
de Castro, Elias Brache, R. Pérez Alfonseca. 

United States of America: Charles Evans Hughes, Noble Brandon 
Judah, Henry P. Fletcher, Oscar W. Underwood, Morgan J. O’Brien, James 
Brown Scott, Ray Lyman Wilbur, Leo S. Rowe. 

Cuba: Antonio S. de Bustamante, Orestes Ferrara, E. Hernandez Car- 
taya, Aristides de Aguero Bethencourt, M. Marquez Sterling, Néstor Car- 
bonell. 


Reservation of the Dominican Republic 


The delegation of the Dominican Republic records, as an explanation 
of its vote, that upon signing the present convention its does not understand 


that the Dominican Republic dissociates itself from conventions it has already 
ratified and which are in force. 


Notre: The following countries have ratified this convention to date: 
United States of America, Guatemala, Mexico, Nicaragua, Panama, Domin- 
ican Republic, Costa Rica, Haiti, Honduras, Chile, and Ecuador. 


ANNEX 4 
RECOMMENDATION OF THE DELEGATION OF CHILE 


Mr. President: 

The Chilean Delegation has given serious and meditated attention to the 
motions presented in the first session of this subcommittee by the Peruvian 
and Argentine Delegations. 

It has also studied carefully the later motions presented by the Uru- 
guayan, Colombian and Brazilian Delegations and listened with great interest 
to the declarations of the American Delegation. 

At this point the Chilean Delegation thinks it necessary to present to the 
Subcommittee its points of view regarding the proposals of Peru and Ar- 
gentina. 

Chile is in an outstanding position in the matter of International aviation 
legislation. It is perhaps the only country represented in this Conference 
which has ratified the Paris Aviation Convention of 1919, the Habana Con- 
ference of 1928, that of Buenos Aires in 1935 and the Hague Sanitary Avia- 
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tion Conference of 1933. The ratification of this series of pacts, the pre- 
scriptions of which have been incorporated in our national legislation, shows 
how eager Chile is to keep step with the other nations and cooperate in the 
development of this most important specialization of Air Law and reveals 
the importance attributed by our country to its gradual and progressive 
codification, 

For reasons too extensive to explain here, Chile has thought it desirable 
to denounce the 1919 Paris Convention, this becoming effective next October. 

Chile continues its connection with the 1928 Habana Conference. It had 
been the desire of this Delegation that the Inter-American Technical Avia- 
tion Conference should recommend to the other countries which have not 
done so to ratify promptly that Pan American Convention. On the basis 
of that pact which has already been ratified by eleven countries of the conti- 
nent, the Chilean Delegation believes that, with whatever modifications might 
be desirable, it would have been possible to build the codification of Air Law. 

Nevertheless, the Chilean Delegation has abstained from presenting any 
motion to that effect for it has noted that, because of the diversity of the 
opinions expressed here, that procedure would perhaps retard or make more 
difficult the precise codification to which we aspire. 

As soon as the Chilean Delegation became acquainted with the Peruvian 
motion it was in perfect agreement with its aims, which are the gradual 
and progressive codification of Public and Private Air Law by means of 
a Permanent Commission integrated by National Commissions. On the 
other hand the opinion of the Chilean Delegation coincides amply with that 
of the Argentine Republic that the desideratum in all work of codification, 
and especially in the complex branch of modern Air Law, is the universality 
of its application. The existence of American Law, in opposition to and 
separated from an European or world system, would be inconceivable. As 
has been well explained by the Peruvian Delegation, the great principles of 
Air Law are universal, notwithstanding certain special features required by 
the diversity of geographic conditions on the American Continent. 

The Chilean Delegation, I repeat, has listened with profound interest to 
the debate on the Argentine and Peruvian proposals, confident that the dis- 
cussion of this subject would illuminate and sufficiently explain the diverse 
methods proposed for arriving at the desired codification of Air Law. After 
considering the brilliant explanations by Sr. Gen. Verdaguer and Dr. Arias, 
the Chilean Delegation has arrived at the meditated conviction that, if we 
wish to do practical work, if we do not desire to incur in an “American 
dream” as Sr. Fonseca Hermes put it, the method recommended in the Pe- 
ruvian proposal offers us the greater hope of reaching our goal. 

The Colombian Delegation has presented a motion, contained in the sys- 
tem proposed by Peru, which tends toward universalization. The Chilean 
Delegation desires also to express its agreement with this Colombian initia- 
tive which augurs well for the universalization of Air Law. Another method 
which would lead to the same end and which has already been substantiated 
by conspicuous examples in the field of international agreements, would be 
simply to have the agreements, which may be drawn up by the Permanent 
Aviation Commission proposed by Peru, open for ratification by all the 
countries of the world. 
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The Chilean Delegation does not at this time desire to make a motion 
to this effect, but merely suggests it for the consideration of the members 
of the Committee. 

At the same time that the Chilean Delegation expresses its decided 
agreement with the Peruvian proposal in general terms, it desires to reserve 
the privilege of discussing some minor details regarding the organizing and 
functioning of the proposed organizations. 


ANNEX 5 


RECOMMENDATION OF THE DELEGATION OF THE UNITED STATES 
OF AMERICA 


After careful examination of the proposals made by the delegates of 
Argentina and Peru to the Legislative Committee on Friday, September 17, 
it is our pleasure to commend the delegates of both countries since their 
ideas comprehend not only our national interest in aeronautics but world- 
wide interests in this vital subject. They both look toward an organized 
study of aeronautical regulation and encouragement in the Americas. 

In order to integrate the different points of view of the American Re- 
publics before proceeding to consolidating them in universal air laws, the 
Peruvians propose the establishment of an organization to progressively 
codify the air laws of the American states. The Argentine proposals would 
seek to more directly achieve universality in air law through another con- 
ference or commission which would complete the work of elaborating a 
universal air code before the end of 1938. 

There is much force in the argument offered to substantiate the sug- 
gestion advanced by the Argentine delegates. The universal aspect of trans- 
portation and travel by air is undeniable. In this respect the modern develop- 
ments in aircraft material are prophetic. Nor should there be fostered an 
undue number and variety of organizations and conventions dealing with 
international aerial navigation. But if we are now to intelligently serve our 
own people and all mankind, to provide them with the maximum benefit of 
aviation, presently and in the foreseeable future, we must, in the light of 
reason and experience, act as practical men. Therefore, because of the actu- 
alities, as we see them, we are disposed to favor the formation of an inter- 
American organ to conduct a study of the status and needs of aviation in 
our Pan American countries. This attitude is expressed not in deprecation 
of the Argentine position because the laudable comments made by the Ar- 
gentine Delegation with respect to the universal character of air navigation 
would no doubt be a primary concern of such an organ. It might well be, 
after due deliberation, that this Inter-American Aeronautical Commission 
would deem it wise to recommend the convening in one of the countries 
of the Americas of an aviation conference to which all of the nations of the 
world would be invited. It is thus to be noted that we do not reject in 
principle the Argentine proposals but being in good measure committed to 
the Peruvian proposals, feel that advantage should be taken of this occasion 
to establish a standing American aviation commission or committee to which 
should be referred the Argentine program, together with any other impor- 
tant proposals that our brother delegates intend to submit to this Conference. 
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Incidentally, this plan will enable us to avail ourselves of the contributions 
that may be made by the many experts gathered here. To delay in a field 
where speed is the sine qua now would likely reflect unhappily upon us. 

If this suggestion is found acceptable then the few days of the confer- 
ence remaining could be utilized by the Legislative Committee to define 
the functions and scope of such a committee as is contemplated in the 
Peruvian proposals. We shall submit definite proposals in the course of 


the discussions of this Committee. 
Lima, September 20, 1937. 


ANNEX 6 


FURTHER RECOMMENDATION OF THE DELEGATION OF THE 
UnitTep STATES OF AMERICA 


The Inter-American Technical Aviation Conference; 
WHEREAS: 

Since in the deliberations of the first and third sub-committees of the 
Legislative Committee it was voted that the work to be inaugurated by this 
Conference should have an American character with a tendency toward uni- 
versality, considering for this purpose the conventions and work of inter- 
national institutions and with due regard for the proposals heretofore made 
by the Peruvian, Colombian, and other Delegations ; 

It Is RECOMMENDED: 

1. That if this Conference is to have lasting effect it be perpetuated by 
the establishment of an organization to foster and encourage civil inter- 
national aviation in the American Republics and between the American Re- 
publics and other states. 

2. That the function and scope of the Commission contemplated in the 
Peruvian proposals, which appear to be directed at legal codification, be 
expanded so that it may serve as an organ to promote mutual interests in 
technical matters relating to aircraft, airmen, airways, air navigation facili- 
ties, including airports, and operational practices and procedures. 

3. That in such legal draft conventions or technical projects as it may 
undertake the Commission shall have due regard for already existing or 
subsequently applicable conventions or technical projects in other regions. 

4. That the delegates appointed to the Commission do not possess 
plenipotentiary power but that such legal conventions as may be elaborated 
by the Commission be submitted for acceptance to special diplomatic con- 
ferences or to the periodic Inter-American Conferences. 

5. That the meetings of the Commission be held annually or at intervals 
not to exceed two years. 

6. That the orbit of the Commission be limited to civil aeronautics and 
consequently should not consider aerial warfare. 

7. That each State member of the Pan American Union shall, upon 
the adoption of the resolution establishing such Commission be entitled to 
representation on the Commission. In the proceedings of the Commission 
each State so qualifying shall be entitled to one vote. 

8. That a resolution of the Commission to become effective shall require 
a two-thirds vote of the states present at a regular meeting. 
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9. That in keeping with Recommendation No. 2 hereof the function 
and scope of the national commissions to be established to cooperate in the 
labors of the Inter-American Aviation Commission be likewise expanded 
to include consideration of technical matters. 

10. That definitive classification of the subjects to be treated by the 
Commission should be the function of the Commission and not of the national 
commissions. 

11. That at any regular meeting of the Commission, if it is deemed 
desirable to do so by a majority of the States present, a subject not on the 
agenda for that meeting may be considered and resolved. 

12. That no objection is perceived to the proposals previously made by 
the Delegation of Colombia with respect to additions to be added to the 
Peruvian proposals. 





EDITORIALS 


THE RESIGNATION OF DIRECTOR FAGG 


Director Frep Dow Face, Jr., of the Bureau of Air Com- 
merce in the Federal Department of Commerce, having accepted 
an appointment as Dean of the School of Commerce of North- 
western University, presented his resignation as Director of the 
Bureau, to take effect on April 15, 1938. 

The news of Mr. Fagg’s departure from the Government 
service will be heard with sincere regret by all persons throughout 
the realm of aeronautics. His short term of service as Director 
(a little over a year) has been marked by notable advances in all 
activities of the Bureau. Possessing the entire confidence of Col- 
onel J. Monroe Johnson, Assistant Secretary of Commerce in charge 
of Aeronautics, and the hearty support of his many able and de- 
voted associates on the staff of the Bureau, he was able to effect 
remarkable progress in the internal reorganization of the Bureau’s 
work and personnel, and to inspire a spirit of loyal team-work 
which has been all to the good. As an experienced aviator, he was 
conversant with all the technical needs of the service. As the 
Secretary of the National Association of State Aviation Officials 
he had come into close touch with the zealous and earnest men who 
are supervising the interests of aeronautics in every region. As a 
former legal adviser to the Federal Aviation Commission, he had 
become thoroughly familiar with the needs of revision of Federal 
aeronautical legislation. And as consulting expert, since 1936, in 
the revision of the Department’s Civil Air Regulations, he was in 
a position to direct to completion that huge and complex task. 

His too brief term of service will long be remembered with 
satisfaction by all who were interested in the work of the Bureau. 

In his new post, Mr. Fagg returns to the field of his earlier 
career,—that of education in Economics. Besides the School ot 
Commerce of 500 students in the College of Arts and Sciences, his 
jurisdiction now includes the evening School of Commerce in Chi- 
cago, a body of 9,000 students—probably the largest of the kind 
in the country. Its members are earnest, mature, and ambitious 
workers in every kind of business and industry, seeking to master 
the Science of Commerce, and taught by some 200 experts in the 
various branches. His responsibilities and his power of influence 
in this field of work may well satisfy his highest ambitions. 
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THE NEW DIRECTOR OF THE BUREAU OF 
AIR COMMERCE 

Denis MuLLIGAN, who became Director of the Bureau of Air 
Commerce on April 16, 1938, brings to that post a remarkable com- 
bination of experience as soldier and sailor, aviator and advocate. 
In his mental and moral make-up, besides a calm temperament, an 
unfailing native courtesy, a capacious memory, a sturdy indepen- 
dence of convictions, and as unusual talent for dependable accuracy 
in all tasks of research, are also joined a wide experience in matters 
military, marine, and mid-air, as well as that legal equipment so 
necessary in aeronautical administration. 

Besides his military training at West Point (where he was 
captain of the football team) Mr. Mulligan has collected the de- 
grees of B.S., LL.B., and J.S.D., during various periods of study 
at the University of Pittsburgh, Columbia University, Fordham 
University Law School, and St. Lawrence University (Brooklyn 
Law School). Upon graduating from West Point in 1924 with a 
commission in the Air Corps, Mr. Mulligan completed primary and 
advanced aviation training at Army flying schools at Brooks and 
Kelly fields and was qualified as airplane pilot and airplane ob- 
server. He was then sent to Mitchell Field, Long Island, New 
York, for duty with troops and service as Adjutant and Engi- 
neering Officer of the First Observation Squadron. He was seven 
years in the 27th Division Aviation Observation Unit of the New 
York National Guard; and has also been an officer in the Air Corps 
Reserve for a number of years, holding now commission as captain 
in that branch. 

On resigning from the Army, he had seen the world as a sailor 
in the merchant marine, travelling more than 60,000 miles in a 
year and a half. 

Back in New York City, he entered insurance work and en- 
gaged in commercial aviation on the side while studying law. From 
1931, when he was admitted to the Bar in New York, until he joined 
the Bureau of Air Commerce in 1934, he was associated with the 
law firm of Mengel and Conroy, proctors in admiralty, New York 
City. 

First appointed Chief of the Enforcement Section of the Bu- 
reau in 1934, Mr. Mulligan was later detailed to the Solicitor’s 
Office of the Department of Commerce and assigned to matters re- 
quiring legal attention in the Bureau of Air Commerce. In April 
of 1937, he returned to the Bureau as Chief of the Regulations and 
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Enforcement Division. In October of 1937 he was appointed As- 
sistant Director of the Bureau. 

Meanwhile, his duties and his legal experience led to giving 
special attention to the international aspects of our air commerce, 
and he acted as liaison officer with the Department of State in deal- 
ing with the various international problems. As one of the four 
members of the United States delegation on the International Tech- 
nical Committee of Legal Aeronautical Experts (CITEJA), he has 
attended in Paris, Bucharest, Lima, and elsewhere. 

These varied experiences and attainments guarantee the high- 
est qualifications for dealing with all the varied problems of ad- 
ministration and legislation that present themselves to the Bureau. 


THE CIVIL AERONAUTICS ACT OF 1938 


The Congress and the President have given the country and 
aviation the Civil Aeronautics Act of 1938. It is printed in full in 
this issue. It is a constructive labor that has been given but little 
public attention and perhaps fortunately, because aviation has al- 
ready had too many over-publicized launchings. The Act creates 
an independent agency of government to handle all aeronautic mat- 


ters which come within the scope of federal regulation. In this 
respect it goes further than regulation of travel in other mediums,— 
but so did the Air Commerce Act of 1926 to its extent. It adds the 
entirely new field of economic regulation of air carriers. It merges 
in the new agency and refines the treatment of the aviation prob- 
lems previously handled by the Department of Commerce, the 
Interstate Commerce Commission and the Post Office Department,— 
only leaving to the Post Office Department those matters similar to 
its control of the transportation of mail by land and water carriers. 
Lastly, it attempts to separate in an administrative agency the three 
well known and fundamental divisions of our government, namely, 
executive, legislative and judicial. It anticipated in its early drafts 
and preserves in its final draft, and even enlarges, the full and fair 
hearing required by the United States Supreme Court in Morgan v. 
United States (April 25, 1938, 58 S. Ct. 773, 82 L. Ed. 757). 

The foregoing of course picks out only the high points. The 
legislation contains many other beneficial refinements that are not 
so spectacular. Likewise, it contains some rough spots and some 
contradictions that must be resolved and which will likely disappear 
in administration. If not, the Act provides for an annual and 
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special reports to Congress and the system should provide a ready 
means to care for corrections without fuss and feathers. The 
wonder is that such a good bill has emerged in the treatment of a 
problem in which there were so many conflicting interests and dif- 
ferent competent ideas, and with reference to which there were 
so many opinions and suggestions by self-appointed and self-an- 
nointed experts. The legislation had also to avoid the pitfalls of 
accepting all of the undesirable features of other forms of regulation 
of transportation which were advanced as honorable precedents. 

Too much credit cannot be given the Interdepartmental Com- 
mittee on Civil Aviation; to Colonel J. Monroe Johnson, its chair- 
man; to Fred D. Fagg, Jr., its secretary; and to Clinton M. Hester, 
the chairman of the drafting committee of the Inter-departmental 
Committee on Civil Aviation, and his equally able and indefatigable 
assistants, Stuart G. Tipton and George C. Neal. In Congress the 
laboring and steering oars in the House and Senate respectively 
were carried by Congressman Lea and Senator Truman. Fine 
service was also rendered by Congressmen Bulwinkle and Meade 
and Senator McCarran and the late Senator Copeland. Above all 
stood Congressman Lea with never failing persistence, patience and 
intelligence, and all this coupled with like abilities in Mr. Hester 
and the helpful and intelligent interests of the President through 
his son, James Roosevelt, furnished the key to the present result. 
Perhaps this can be better understood by referring to the draft of 
the Lea Bill introduced in the House of Representatives as H. R. 
9738 on March 4, 1938, and reported in full in 9 JouRNAL oF AIR 
Law 296. 

The Civil Aeronautics Act is somewhat of an experiment in 
administrative law. Yet since it uses for the experiment the funda- 
mental concepts of our constitutional government it is really no 
innovation, but merely an extension of such concepts to the field of 
administrative law and regulation. It comes on the threshold of 
tremendous technical advancements in the art of aviation. It ac- 
companies an upturn in the enlargement and increase of aviation 
business and more particularly of private flying. It should mark 
an epoch in aeronautics. By way of comparison it will be interest- 
ing to note in this issue a reprint from the Green Bag of an article 
entitled ““A Closed Chapter in Aeritime Law,” purporting to be a 
paper read before the Bar Association on March 16, 1975, but in 
reality prepared by a well-known attorney of St. Louis, Missouri, 


in November of 1907. 
Howarp C. Knotts. 
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BOMBING OF CIVILIANS 


A Resolution was passed by the Senate of the United States 
on June 16, 1938, recording unqualified condemnation of the in- 
human bombing of civilian populations. A study of this subject 
and of the general problems of neutrality will be made by some 
members of the Senate Foreign Relations Committee in preparation 
for the reconvening of Congress. The Chairman of the Committee 
on Foreign Affairs of the House of Representatives has stated that 
revision of the neutrality law will probably come before the House 
in the form of questions as follows: Shall Congress give the Ad- 
ministration the power it has sought to brand aggressor nations in 
an effort to curb war? Shall the sale of bombing planes be per- 
mitted or shall steps be taken to prevent the bombing of civilian 
populations by products of American manufacture? Shall the pres- 
ent arms embargo policy of the United States be abandoned or shall 
American munitions makers be permitted to sell to any nation, or 
only to the defending nation in clear cases of aggression? The 
Secretary of State of the United States had previously made pro- 
tests to Japan because of the campaign waged by the latter’s air 
force against the helpless people of Canton. Secretary Hull urged 
that individual American manufacturers be discouraged from sell- 
ing aircraft to nations guilty of bombing civilians. Such an ex- 
cluding policy, it has been suggested, should be extended to other 
essential supplies and also to credits. In certain cases boycotts are 
already being tried by citizens of the United States independently 
of government action. 

What are aeronautical leaders doing to assist the political 
leaders? Undoubtedly they, too, are studying and formulating 
plans along their various lines, but the situation calls for immediate 
and concerted mobilization of ideas. A conference representing 
all fields of aeronautics, civil, military, manufacturing, personnel 
and the public, together with legislators, technical experts and legal 
advisers, should be called at once. This is not alone a Congressional 
and Administrative burden. The best minds of the country, work- 
ing in collaboration now, may later save this country and others 
from many horrors, if their efforts go beyond palliative measures 
into fundamental principles. The principles are based not only 
upon international law and social order, but upon a higher than 
human law. 

This JourNAL has consistently stood for research in the field of 
air law from small details in rules and regulations to important 
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legal concepts embodied in legislation and international agreements. 
The JouRNAL oF Arr Law is alive to changing conditions brought 
about by the invention of aircraft and publishes constructive sug- 
gestions of a legal nature relative thereto. It primarily advocates 
law and order in the use of the air. But aeronautical use of the 
air presents certain principles which long antedate actual conquest 
of the air commenced slightly more than three decades ago. An 
aeronautical conference, therefore, in discussing air bombing, will 
find itself deep in questions of disarmament involving land, air and 
naval personnel and equipment, international collective action, se- 
curity, international law, systems of justice, sanctions, as well as 
proposals for internationalization of civil air transport and for an 
international air police force with abolition of military aircraft, use 
of force for defense only by one nation against another nation, use 
of force by a government against its own nationals in the course 
of administering international law, and many other problems.* 

The immediate need of curtailing air bombing of civilians is 
concurred in by a number of nations. The British government has 
protested to Japan against the bombing of Chinese and neutral 
civilians and has initiated an international commission to study the 
subject of the bombing not only of civilians in Spain, but also of 
British and French shipping near Spanish ports. The govern- 
ments of Norway and Sweden have joined with Great Britain to 
try and determine whether air raids on civilians in Spain had definite 
military objectives. 

Great Britain finds herself a bit embarrassed by a reserva- 
tion her delegates made at Geneva in 1933 at the Disarmament Con- 
ference of the League of Nations, in which reservation they pro- 
posed that bombing of frontiers be completely prohibited “except 
for police purposes in certain outlying districts.” That exception 
helped to nullify the efforts of the Conference. Great Britain has 
used bombs in Palestine, Arabia, Irak, and along the northwest 
frontier of India, after warning the inhabitants to be sure, but 
those bombs have now become, as it were, boomerangs. With Lon- 
don rather vulnerable to air attacks, the British are not exactly 
comfortable. The British government has offered to abandon her 
“humane” aerial bombings, “if such practices stand in the way of 
a general agreement to abolish bombing from the air, as exemplified 
at its worst in Spain and China.” Ghosts of ship’s cannon balls, 
too, are flitting about. A recent cartoon called “There Is Some 





* For brief discussion of some of these problems see “Aeronautical Use of 
the Air,” by Margaret Lambie, 8 JOURNAL OF AIR Law, 1 (1937). 
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Precedent,” shows Franco reminding John Bull that Spanish gal- 
leons had been sunk by one Sir Francis Drake. The inviolability 
of British shipping is so traditional that Prime Minister Chamber- 
lain’s unwillingness to take any measures to stop the recent bomb- 
ing of British merchant vessels engaged in commerce with the 
Spanish Republic called forth protests. Complicating this situation 
is the treaty of friendship signed last April by Great Britain and 
Italy, for the Italian press has boasted that planes and fliers re- 
sponsible for the attacks on British ships are in some cases of 
Italian origin. The Prime Minister apparently declined to draw a 
parallel between torpedoing of American ships by German sub- 
marines, which was instrumental in bringing the United States into 
the world war, and bombing of British ships by Italian and German 
planes in the service of Spanish insurgents. The Prime Minister 
claimed that air attacks present a new problem, and, moreover, can- 
not be compared to pirate submarine attacks in the Mediterranean 
and on the high seas where international control is possible. He 
stated that effective protection could not be guaranteed to British 
ships trading with ports in the war zone while the ships are in ter- 
ritorial waters, unless Great Britain is prepared to take an active 
part in the hostilities. This would involve the British air force, 
because sea power alone could not prevent the bombing from the air. 

A refreshing and unusual gesture was made by China in May, 
1938. According to reports, China retaliated against Japan by 
sending two war planes to Nagasaki which bombarded the city with 
leaflets only, thereby emphasizing “the vast superiority of China’s 
civilization over the parvenu nation.” This is reminiscent of a 
French pilot who, in 1916, dropped bombs of paper proclamations 
on Berlin. 

Wars in the past have maintained a certain honor between 
combatants, together with a regard for organized tactics and rules 
of warfare including treatment of civilian populations, albeit the 
standards have varied and have not been efficacious in preventing 
by-products of terror and suffering among civilians. When, there- 
fore, there is a present renewed demand for negotiating an inter- 
national convention or agreement to “humanize the rules and prac- 
tices of war,” is it not wise to consider what has previously been 
done along those lines and to visualize where such a course might 
lead? The appeal is immediate for a remedy, but what means are 
sufficiently fundamental to reach the remedy? 

Modern technics have made mediaeval weapons amusing to 
behold from the point of view of their futility in war today, yet 
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machine guns and 2-ton air bombs may look just as ineffective to 
future antiquarians, if this armament race does not cease. The 
cross bow, as a too deadly instrument, had an anathema put upon 
it in 1139, but both the cross bow and long bow were used and later 
were supplanted by the musket. During two or three centuries 
enemy musketeers were severely treated, many of them when cap- 
tured being slain without mercy for using such an inhumane wea- 
pon. The introduction of firearms was considered an unfair in- 
novation on the rules of lawful war. Red hot shot at first was 
strongly censured. The poisoning of potable water used not only 
by soldiers but by civilians is an old strategy which differs little in 
principle from modern air bombs of gas which devastate a country- 
side and poison its inhabitants. Pouring burning oil from a tower 
may be considered the precursor of aerial bombardment, the chief 
difference in result being that the newest bombs have greater po- 
tentiality numerically against human beings. The end is not in 
sight to which invention may be extended, aeronautically speaking. 
Hope for the civilized world is that end will soon come to the use 
of any invention for purposes of destruction. 

This hope transports one from the observation of tangible 
things, such as aircraft and weapons, to the consideration of law 
and order and to the contemplation of moral principles. When, for 
example, duelling as a method of settling personal disputes became 
out-moded among individual leaders, decrees out-lawed duelling 
among the less enlightened masses. In other words, the authorities 
recognized as obsolete the hitherto accepted custom that individuals, 
under “codes of honor,” could take each other’s lives with sword 
and pistol. Law and order as to duelling were established, and the 
prohibition of the Decalogue prevailed :—Thou shalt not kill. 

It is otherwise with nations. They have always accepted war 
as a final recourse for settlement of their disputes. Many writers 
on international law divide texts into the laws of peace and the laws 
of war. The Covenant of the League of Nations recognizes war 
as the ultimate solution. Most nations have made their history upon 
the foundation of war, and it is probable that the majority of per- 
sons today believe in the sanction of war when it is “justifiable,” 
or in other words when it is for self-defense or in support of an- 
other nation believed to be wrongly attacked. Conquest of territory 
as a motive for war was supposedly shown by the World War to 
be out of step with the growth of civilized standards of social re- 
sponsibility, but totalitarian governments, largely the result of that 
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war, are now perpetrating thinly disguised conquest, even as im- 
perialists were wont to do. 

If democracies consider such conduct reversion to barbarism, 
they must not forget that their own emergence from periods of 
conquest and intervention is none too remote. Even the conscience 
of the United States is perhaps a bit uneasy. Boastfulness on the 
part of democracies is vulnerable on the score that nations as units, 
where force is concerned, have not arrived in their conduct toward 
each other at the stage of development reached some time ago by 
individuals. Physical destruction of one individual by another is 
no longer “done,” either because of moral conviction or impulsion 
from criminal law and its consequences. But by nation against 
nation various phases of destruction are still allowed under rules 
of the war game,—the slaughter of soldiers, ruination of fortified 
towns, and incidentally thereto, if unavoidable, the killing of civil- 
ians, destruction of private property. The present frightfulness in 
China and Spain merely indicate a difference of degree. 

Differences of degree are sometimes amenable to the changing 
of undesirable conditions. But through the ages the method of 
ameliorating conditions of war has been tried in attempts to “hu- 
manize” them. Countless have been the failures to bring about 
that result. Rules of war have never kept pace with advance in 
science, which, when used for belligerent purposes, has always in- 
creased the degree of frightfulness. Amelioration simply does not 
work in war. War is a medium in which differences of degree 
rapidly merge into invasion and defiance of rules, legislation and 
treaties. 

The trouble lies with war itself. As a principle war is wrong; 
rules of war are built upon quicksands. New rules of war or 
revision of old rules based upon war can never serve humanity, for 
civilization values life—and not only the life of men, but of animals 
and of trees. 

If all nations would renounce recourse to war, governments 
would at last have progressed to the negation of murder, and find 
themselves ready to carry out the positive command which. begins, 
“Do unto others . . .” This command calls for action. 

Action commences with the acceptance of the 2000-year-old rule, 
which has for its only test “as ye would that they should do unto 
you.” This individual standard, applied to the conduct of nations, 
furnishes a conference of aeronautical leaders, legislative and ad- 
ministrative heads, with the fundamental means to test substantive 


laws for peace. 
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One of the many principles to be examined is collective action 
for security which has been tried under the system of balance of 
power and under the League of Nations. Failure to guarantee se- 
curity may be due to various causes, such as anticipation of final 
resort to war, nationalistic aspirations, and distrust. Certain peace 
advocates maintain that the failure would be remedied by an associa- 
tion of nations with force used only against individuals, never against 
states. This plan, worked out by William Ladd, was published in 
1840 under the title, “Essay on a Congress of Nations for the Ad- 
justment of International Disputes Without Resort to Arms.” 

The Constitution of the United States incorporates international 
law and treaties into the law of the land. Article I, Section 8 states, 
“The Congress shall have power . . . to define and punish piracies 
and felonies committed on the high seas, and offenses against the law 
of nations; . . .”, and Article VI states, “This Constitution, and 
the laws of the United States which shall be made in pursuance 
thereof, and all treaties made, or which shall be made under the 
authority of the United States, shall be the supreme law of the 
land; . . .” The term “law of nations” as used in the Constitu- 
tion connoted what is today spoken of as “international law.” The 
question therefore arises as to what composes international law and 
whether that part of international law based upon precedents of 
war has become obsolete in spirit. If the latter question is answered 
affirmatively, there is a challenge to the moral courage of leaders 
and government authorities. 

With international law incorporated into the Constitution of 
the United States, the administration of international law as it 
affects the United States is in the government. The supreme law 
of the land is enforced through courts of justice and police power 
against recalcitrant individuals, and similarly the administration of 
all international law of peace should, according to the plan of Ladd, 
be intrusted to national governments maintaining adequate police 
forces to cover their respective jurisdictions for land, air and sea. 
Each national government would act upon its own citizens and upon 
aliens within its territory who commit offenses against international 
law. Precedents for the national control of citizens who commit 
offenses against international law cannot be enumerated here, nor 
can the refinements of the question be discussed, but take for ex- 
ample embargos on sales of munitions, the Alabama Claims Arbi- 
tration, and the present proposals to prohibit or limit the sales of 
bombers and other supplies, a British suggestion of excess profits 
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tax upon ships trading with Spain during military operations, and 
other incidents showing the trends. 

Having such power to act under the Constitution and having 
the will to be a good neighbor as expressed by the President, the 
United States is finding itself handicapped by part of the present 
international law. Other states may be in the same position, if 
their national laws and diplomatic policies are comparable. Pre- 
suming. then, that the above power and will are based upon the 
fundamental test, there is hope that a large number of states are 
interested in working out constructive plans, re-defining interna- 
tional law exclusively for peace, and encouraging all nations to 
bring their national laws and administration into line. Demonstra- 
tions of practicability having been made by the United States since 
its beginning and by other nations, it becomes a matter of degree 
and of how soon steps can be taken toward furthering the progress 
of civilization by discarding the principle of war. 

Caution! In attempting remedies, build upon the right founda- 
tion, and beware degrees of error which lead into dictionary mazes 
for definitions of “aggressor” (evaded by undeclared war), “open” 
town (ignored in China and Spain), “self-help” (illustrated by the 
old case of The Caroline), measures “short of war” (backed by 
threats), and “good will” expeditions (made by bombers). 

Instead of advocating an international agreement to “humanize 
war,” now is the time for aeronautical leaders, who are at the pivot 
of world fate, to take the initiative in planning civil education of 
industries, pooling inventions, distributing air routes, and studying 
other ways to create international friendship through universal serv- 
ice. With governments cooperating to ensure defense against hostile 
acts committed by their citizens, and by patriotism substituting for 
fighting a higher than physical courage, the fear of air raids will be 
lulled to sleep by peaceful humming of mail-planes. 

MARGARET LAMBIE.t 
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‘REPORT OF THE STANDING COMMITTEE ON AERO- 
NAUTICAL LAW OF THE AMERICAN BAR 
ASSOCIATION FOR 1938* 


To the American Bar Association: 
RECOM MENDATION 


Your committee recommends that the American Bar Association endorse 
the principle that the salvage of aircraft lost in navigable waters subject 
to the jurisdiction of the United States shall be regulated by the principles 
of maritime law, and that it authorize this committee to cooperate with the 
Maritime Law Association of the United States in preparing a bill for 
introduction in Congress to effectuate that principle. 


REPORT 
Meetings of the Committee 


Your committee held a meeting in Washington, D. C., on May 12, 1938. 

In addition, it met jointly with the Committee on Uniform Aeronautical 
Code of the National Conference of Commissioners on Uniform State Laws 
and the advisers of the American Law Institute on the Law of Air Flight at 
Philadelphia on December 4, 1937, and February 5, 1938. 

All of these meetings and conferences were attended by a majority of 
your committee. 

In addition, the Chairman of your committee was invited to appear be- 
fore the Committee on Civil Aviation Legislation, composed of representa- 
tives of various departments and agencies of the Government of the United 
States which have aviation responsibilities. He requested Mr. Knauth of 
this committee, and several members of the Conference Committee on Aero- 
nautical Code, to accompany him. 

Testimony was given regarding the work being done on the proposed 
uniform aviation liability legislation. 


Proposed State Uniform Aeronautical Code 


During this year your committee continued its work on this subject in 
conjunction with the American Law Institute and the Committee on Uniform 
Aeronautical Code of the Conference of Commissioners on Uniform State 
Laws. 

Subsequent to the last report of the committee, drafts of the proposed 
statutes dealing with civil liability of owners and operators of aircraft were 
submitted for discussion and criticism to the Commissioners on Uniform 
State Laws at their Kansas City meeting. A number of changes were sug- 





* Presented for action at the Sixty-First Annual Meeting of the American 
Bar Association, Cleveland, Ohio, July 25th to 29th, 1938. 
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gested, and the meetings specified under the preceding heading were held 
to consider suggestions coming from this and other sources. 

The drafts have been substantially revised and in their revised form 
will be submitted to the Cleveland meeting of the National Conference of 
Commissioners on Uniform State Laws in July. It is hoped that the drafts 
will be finally approved by the Commissioners at that meeting so that the 
legislation may be offered to the states for adoption by the legislatures 
meeting in 1939. 


Salvage of Aircraft in Navigable Waters 


It appears to be doubtful whether salvage of aircraft property and of 
goods and merchandise carried by aircraft, from peril in navigable waters, 
is compensable as maritime salvage. The risks incurred by a salvor, and 
the need for courage, speed and enterprise are, of course, just as great when 
an aircraft is down in the water as when a vessel and its cargo are in peril. 
In Watson v. R.C.A.-Victor Co., 50 Lloyd’s List Law Reports 77, 1935 U. S. 
Aviation Reports 147, a Scotch Court denied salvage on the ground that a 
seaplane is not a vessel and its cargo is not the cargo of a vessel. See 36 
Columbia Law Review 224, 23 Cornell Law Quarterly 229. The English 
Parliament promptly reversed that case by enacting the British Air Naviga- 
tion Act, 1936, Schedule 5, Section 11, expressly providing that “Any serv- 
ices rendered in assisting, or in saving life from, or in saving the cargo or 
a peril of an aircraft, in, on or over the sea, or in tidal water (et cetera) 
shall be deemed to be salvage services in all cases in which they would have 
been salvage services if they had been rendered in relation to a vessel,” 
et cetera. 

Substantially the same provision was enacted by the Irish Free State in 
its Air Navigation Act of 1936. Those countries are therefore now in a 
position to handle salvage cases arising out of transoceanic air navigation 
as an ordinary matter of their domestic law. 

The United States is a party to the Habana Convention on Commercial 
Aviation of 1931, 47 Stat. at L. 1901, which provides in Article 26 that “The 
salvage of aircraft lost at sea shall be regulated, in the absence of any 
agreement to the contrary, by the principles of maritime law.” This provi- 
sion, however, only applies in respect to the signatory countries which are 
our neighbors around the Caribbean Sea. These sound principles should be 
extended to all situations in navigable waters subject to the jurisdiction of 
the United States by a suitable act of Congress. The Maritime Law Asso- 
ciation of the United States is understood to have endorsed the principle 
and to be engaged in drafting a bill. It is recommended that the principle 
be endorsed by the American Bar Association and that the incoming com- 
mittee be instructed to draw an appropriate bill, and to cooperate with the 
Maritime Law Association to the extent that this is found suitable. 


PROGRESS OF THE LAW oF AERONAUTICS IN THE UNITED STATES 


Pending Federal Legislation 


Numerous bills concerning the regulation of aeronautics in the United 
States have been introduced in both Houses of Congress during the past 
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year. The principal measures now occupying the attention of the Congress 
provide for more rigorous promotion of civil air commerce, studies for 
the promotion of all aeronautics in the interest of national defense as well 
as air commerce and the establishment of a single unified agency to exercise 
general and economic control over civil air commerce. Whether such au- 
thority shall be vested in the Interstate Commerce Commission or in some 
new independent agency has raised an important issue. The following bills: 
H. R. 7273 (by Representative Lea), H. R. 7324 (by Representative Ellen- 
bogen), S.2 (by Senator McCarran), introduced in the first session of the 
75th Congress provide for control by the Interstate Commerce Commission. 
The more recent bills which provide for the general and economic regulation 
of all interstate commercial aviation by a new, independent authority to be 
appointed by the President are H. R. 9738 (by Representative Lea), $.3845 
(by Senator Truman), $.3659 and S.3864 (both by Senator McCarran). 
These bills are being debated presently in Congress. Your committee makes 
nc recommendation concerning any of this legislation. 


Decisional Law 


Life Insurance, Double Indemnity, Accident Insurance. In two cases, 
it was again held that the death of a fare-paying passenger on a regular 
or scheduled airline entitles the beneficiary to only a single indemnity under 
a life insurance policy which excludes from the double-indemnity clause a 
death occurring while “engaging as a passenger or otherwise in aeronautic 
operations.” Christen v. New York Life Insurance Co., 19 Fed. Supp. 440; 
1937 U. S. Av. Rep. 80; 8 Jour. of Air Law 674 (N. D. Illinois) ; National 
Exchange Bank, Trustee v. New York Life Insurance Co., 19 Fed. Supp. 
790; 1937 U. S. Av. Rep. 83; 8 Air Law Rev. 361 (W. D. Pennsylvania). 

But the death of a fare-paying passenger in a commercial transport 
plane on a regular route was held covered by an accident policy which 
merely excluded “participation in aviation, aeronautics . . .”, without the 
words “as a passenger.” Bayersdorfer v. Mass. Protective Ass’n., Inc., 20 
Fed. Supp. 489; 9 Air Law Rev. 88 (S. D. Ohio). 


Passenger Claims. A passenger sued for personal injuries suffered by 
“rough air” while the plane was “attempting to land at Kansas City.” The 
Court charged the jury that (1) plaintiff must prove negligence by a pre- 
ponderance of evidence; (2) the air carrier cannot be held accountable for 
weather conditions; (3) the carrier must use the highest degree of care; 
but (4) the passenger assumes the usual perils incident to travel by plane; 
and (5) the air carrier is not an insurer. The jury returned a verdict for 
the defendant; there was no appeal. Hope v. United Air Lines, 1937 U. S. 
Av. Rep. 179; 8 Jour. Air Law 132. (U.S. D. C., W. D. Missouri). 

Plaintiff proved that the plane in which intestate was a passenger crashed 
and that intestate was killed; and rested. The carrier, to meet the prima 
facie case under the res ipsa loquitur rule, offered to prove, through a witness 
who had certified the license and its renewals, that the pilot was licensed. 
Plaintiff objected that the license or the public record of it was the best 
evidence. Held: the objection should have been sustained. Smith, Admr. v 
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Pacific Alaska Airways, 89 Fed. (2d) 253; 1937 U. S. Av. Rep.; 8 Jour. Air 
Law 503; 8 Air Law Rev. 358 (C. C. A. 9th). 

In another passenger case in the same accident the court charged that, 
if the jury believed there was a physical failure on the part of the pilot 
causing the airplane to crash, the verdict must be for the plaintiff, as the 
defendant carried would be responsible for such physical failure. A jury 
verdict for $10,000 was affirmed on appeal. Pacific Alaska Airways v. Mahan, 
Admr., 89 Fed. (2d) 255; 1937 U. S. Av. Rep. 174; 8 Air Law Rev. 248 
(C. C. A. 9th). 

When the plaintiff, suing for wrongful death of an airline passenger, 
pleads specific acts of negligence, and introduces evidence in support thereof, 
it is error for the trial court to submit the case to the jury on the theory 
of res ipsa loquitur. Goodheart, Admr. v. American Airlines, 253 N. Y. App. 
Div. (2d Dept.) ; 90 New York Law Journal, No. 20 (January 25, 1938); 
reversing 1936 U. S. Av. Rep. 177 (Nassau County). The report of this 
case in the New York Law Journal is accompanied by a valuable editorial 
note prepared by Howard C. Osterhout, of the New York Bar. 

A person participating in a test flight by invitation was killed in an 
unexplained crash. Held: the rule of res ipsa loquitur could not be applied. 
Cohn, Admx. v. United Air Lines, 17 Fed. Supp. 865; 1937 U. S. Av. Rep. 
119 CU. S.. D. €, Ds Wya:). 

The most serious and interesting disaster of the year—namely the burning 
of the German Zeppelin dirigible “Hindenburg” at Lakehurst, New Jersey, 
on May 6, 1937, with the loss of 13 passenger-lives, 21 members of the Ger- 
man crew, and 1 member of the landing crew, and many personal injuries, 
as well as extensive property loss, has not resulted in litigation. The voyage 
of the Hindenburg was performed under the conditions of the Warsaw Con- 
vention for the Unification of Certain Rules relating to International Trans- 
portation by Air, of which both Germany (the sovereign of the flag of the 
airship and also of the place where the air journey commenced) and the 
United States (the sovereign of the place to which the airship was bound) 
were parties. 49 U. S. Stat. of L., Part II (Treaties), p. 3000. Under this 
Convention, the time for suit is limited to two years. Passenger death and 
injury claims are payable without affirmative proof of negligence, not to 
exceed $8,300 each (125,000 gold French francs of the standard of 1929) ; 
property claims are similarly payable; not to: exceed $7.50 per pound (250 
gold francs per kilo). The air carrier may, however, escape all liability 
by proving that the accident occurred despite due care of its agents (serv- 
ants) both before and during the flight, and that there was in fact no negli- 
gence. The claimant may, furthermore, recover actual damages without 
limit by proving that the accident was due to willful act or default. Settle- 
ments of the Hindenburg claims would appear to have proceeded upon the 
general view that the treaty was valid and binding upon the parties. 


Accidents at Airports. A Texas statute exempting cities from liability 
for injuries to persons by the negligence of agents operating aircraft at or 
from municipal airports was held unconstitutional. Christopher v. El Paso, 
98 S. W. (2d) 394 (Texas); 1937 U. S. Av. Rep. 153. 

A suit against the City and County of San Francisco, jointly with the 
airline carrier, for a passenger death occurring when the airplane, approach- 
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ing the airport, fell into San Francisco Bay, alleged a failure to provide 
rescue facilities. The action having been removed from state to federal 
court, was, upon motion, remanded. Gilmore v. United Air Lines Transport 
Co., 20 Fed. (2d) 371; 9 Air Law Rev. 92 (N. D. Calif.). 

A suit against a city for a vehicle accident on a defective roadway within 
a municipal airport was dismissed on the ground that the airport was not 
conducted primarily for revenue, and was rather a governmental institution 
in the nature of a “park.” Savannah v. Lyons, 189 S. E. 63 (Georgia) ; 
1937 U. S. Av. Rep. 47; 8 Air Law Rev. 169, 270. Another analogy would 
seem to be with a “parking space” or a “tourist camp,” i.e., a municipally 
supervised space where travellers of a particular class, using machines which 
require special facilities, may be accommodated. 


Objections to Airports. A city empowered to purchase land for an 
airport was held to lack the further power to construct and equip the airport 
without a vote of the people. The court said that the development of avia- 
tion might in future necessitate airports to the same extent as paved streets 
and roads for land travel. Goswick v. Durham, 191 S. E. 729 (North Caro- 
lina) ; 1937 U. S. Av. Rep, 53. 

Land used as an airport prior to a zoning ordinance, and not thereafter 
put to a “conforming use,” could be used again as an airport despite the 
zoning ordinance providing that existing non-conforming uses of land might 
be continued. Lehmaier v. Wadsworth, 191 Atl. 539 (Conn.); 1937 U. S. 
Av. Rep. 42; 8 Jour. Air Law 502. 

Erection of towers adjoining an airport, merely as a measure of abating 
the nuisance of trespass of passing aircraft, was held a menace to public 
travel on a civil airway and hence enjoined as a public nuisance. Pennsyl- 
vania ex rel. Schnader v. Bestecki, 1937 U. S. Av. Rep. 1; 9 Jour. Air Law 
198 (Penn., Dauphin Co.). 


Patents. The “joy stick” patent, No. 1,1151795 of Nov. 3, 1914, was 
valid and infringed by the United States Government types known as Curtis 
JN-4D, De Haviland DH-4B and Loening M-81. Esnault-Pelterie v. United 
States, 81 Court of Claims 785, 1937 U. S. Av. Rep. 178, affirmed by the U. S. 
Supreme Court on January 31, 1938 (302 U. S. ...). 


Chattel Mortgages. For the purposes of the California Code provisions 
relating to mortgages of vehicles and migratory chattels, an airplane is 
neither a vehicle nor a migratory chattel. Hence an action against an official 
who failed to comply with that law was dismissed. Di Guilio v. Rice and 
Godchaux, 70 Pac. (2d) 717 (Cal.); 1937 U. S. Av. Rep. 92; 8 Jour. Air 
Law 674; 8 Air Law Rev. 362. 

The unwillingness of several courts to extend various existing laws to 
aircraft, such as garage keepers’ lien laws, theft laws, etc., indicates that the 
legislatures will have to overhaul the statutes and insert specific references 
to aircraft wherever this is deemed suitable. Several states have already 
commenced on this labor. 


Aerial Trespass. In a copyright suit for unauthorized advertising use 
of a photograph of a health resort made by an aviator, one of the defences 
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was that the aviator committed a trespass or nuisance in flying over the health 
resort property. 

The trial court found that the aviator was authorized by the health 
resort to make the photographic flight; it also stated that, if the photograph 
had been obtained by an illegal flight, this would not affect the plaintiff’s 
right to the exclusive use of his copyrighted photograph. The case was 
affirmed on appeal without discussion of these questions. Cory v. Physical 
Culture Hotel Co., 14 Fed. Supp. 977; 1936 U. S. Av. Rep. 16; affirmed, 88 
Fed. (2d) 411; 8 Jour. Air Law 498; 9 Air Law Rev. 87 (C. C. A. 2d). 


CANADIAN CASE 


A gratuitous passenger, taken up by a private pilot in a small airplane 
equipped with dual controls, which were connected up and in operation 
without the knowledge of the pilot, was killed when the plane crashed 
while attempting an emergency landing necessitated by engine trouble. The 
pilot survived the accident and testified at the trial. The court said that 
leaving the dual controls connected was not of itself an act of negligence 
but was evidence of the pilot’s lack of experience and skill. The accident 
in itself was insufficient proof of negligence under the rule of res ipsa lo- 
quitur, because the machine was entirely under the control of the defendant. 
The liability of the pilot to his guest was the same as that of a motor car 
operator—the pilot should exercise the degree of care which a competent, 
prudent and qualified pilot would use under the circumstances. The sur- 
viving parent was awarded damages of $2,000. McInerny v. McDougall, 
Dominion of Canada, Province of Manitoba, Court of King’s Bench, No- 
vember 16. 1937. Montague, Jr. 

Notes on current cases may conveniently be found in the quarterly issues 
of the Journal of Air Law published under the auspices of Northwestern 
University, Chicago, by the Air Law Institute; and the Air Law Review, 
published by the American Academy of Air Law under the auspices of New 
York University, Washington Square, New York; and the Commerce Clear- 
ing House. 

The texts of the current cases, together with the statutes and other legal 
source material of the year, are conveniently found in the annual issue of 
the United States Aviation Reports published in the fall of each year in 
Baltimore. 


INTERNATIONAL AERONAUTICAL LAW 


No new international private law conventions have been formally sub- 
mitted for consideration during the year elapsing since our last report. 


Respectfully submitted, 


WitiaM A. ScHNADER, Chairman 
JosEPH HARRISON 

ARNOLD W. KNAUTH 

Ropert W. PHARR 

Francis B. UPHAM, Jr. 
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CIVIL AERONAUTICS ACT OF 1938* 
AN ACT 


To CREATE A Civit AERONAUTICS AUTHORITY, AND TO PROMOTE THE DEVEL- 
OPMENT AND SAFETY AND TO PROVIDE FOR THE REGULATION OF CIVIL AERONAUTICS. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act, divided into titles 
and sections according to the following table of contents, may be cited as 
the “Civil Aeronautics Act of 1938.” 


TABLE OF CONTENTS 
TitLe I—GENERAL PROVISIONS 


Sec. 1. Definitions. 
Sec. 2. Declaration of policy. 
Sec. 3. Public right of transit. 


Titte I]—OrGANIZATION OF AUTHORITY 


Sec. 201. Creation of Authority. 
(a) Appointment of members of Authority. 
(b) Administrator. 
(c) Qualifications of members. 
(d) Quorum, principal office, and seal. 
Sec. 202. Organization of Authority. 
(a) Officers and employees. 
(b) Temporary personnel. 
Sec. 203. Personnel, property, and appropriations. 
(a) Personnel and property. 
(b) Appropriations. 
Sec. 204. Authorization of expenditures and travel. 
(a) General authority. 
(b) Purchase of aircraft. 
(c) Travel. 
Sec. 205. General powers and duties of the Authority. 
(a) General powers. 
(b) Cooperation with State aeronautical agencies. 
(c) Exchange of information. 
(d) Publications. 
Sec. 206. Annual report. 


* 75th Congress, 3rd Session, Public. No. 706. For the legislative history 
of this Act see the following reports, available from the Superintendent of 
Documents, U. S. Government Printing Office. Hence Report No. 2254, 75th 
Congress, 8rd Session; House Report No. 2254, Part 2, 75th Congress, 8rd 
Session; House Report No. 2635, 75th Congress, 8rd Session; Senate Report 
No. 1661, 75th Congress, 3rd Session. 
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TitteE II]—Powers anp Duties or ADMINISTRATOR 


Fostering of air commerce. 
Civil airways and facilities. 
(a) General. 
(b) Method of establishment. 
(c) Airport survey. 
Expenditure of Federal funds. 
Meteorological service. 
Development of facilities. 
Collection and dissemination of information. 
Development planning. 
Other duties of Administrator. 


Titte TV—Arr Carrier Economic REGULATION 


Certificate of public convenience and necessity. 
(a) Certificate required. 
(b) Application for certificate. 
(c) Notice of application. 
(d) Issuance of certificate. 
(e) Existing air carriers. 
(f) Terms and conditions of certificate. 
(g) Effective date and duration of certificate. 
(h) Authority to modify, suspend, or revoke. 
(i) Transfer of certificate. 
(j) Certain rights not conferred by certificate. 
(k) Application for abandonment. 
(1) Compliance with labor legislation. 
(m) Requirement as to carriage of mail. 
(n) Application for new mail service. 
Permits to foreign air carriers. 
(a) Permit required. 
(b) Issuance of permit. 
(c) Existing permits. 
(d) Application for permit. 
(e) Notice of application. 
(f) Terms and conditions of permit. 
(g) Authority to modify, suspend, or revoke. 
(h) Transfer of permit. 


Sec. 403. Tariffs of air carriers. 








(a) Filing of tariffs required. 
(b) Observance of tariffs; rebating prohibited. 
(c) Notice of tariff change. 


(d) Filing of divisions of rates and charges required. 
Sec. 404. Rates for carriage of persons and property. 
(a) Carrier’s duty to provide service, rates, and divisions. 


(b) Discrimination. 
(c) Foreign rate study. 


Sec. 405. Transportation of mail. 
(a) Continuation and termination of mail contracts. 
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(b) Continuation and termination of foreign-mail contracts. 
(c) Termination of bonds. 
(d) Rules and regulations. 
(e) Mail schedules. 
(f) Maximum mail load. 
(g) Tender of mail. 
(h) Foreign postal arrangements. 
(i) Transportation of foreign mail. 
(j) Evidence of performance of mail service. 
(k) Emergency mail service. 
(1) Experimental air-mail service. 
(m) Free travel for postal employees. 
Rates for transportation of mail. 
(a) Authority to fix rates. 
(b) Rate-making elements. 
(c) Statement of Postmaster General and carrier. 
(d) Weighing of mail. 
(e) Availability of appropriations. 
(f{) Payments to foreign air carriers. 
Accounts, records, and reports. 
(a) Filing of reports. 
(b) Disclosure of stock ownership. 
(c) Disclosure of stock ownership by officer or director. 
(d) Form of accounts. 
(e) Inspection of accounts and property. 
Consolidation, merger, and acquisition of control. 
(a) Acts prohibited. 
(b) Power of Authority. 
(c) Interests in ground facilities. 
(d) Jurisdiction of accounts of noncarriers. 
(e) Investigation of violations. 
Prohibited interests. 
(a) Interlocking relationships. 
(b) Profit from transfer of securities. 
Loans and financial aid. 
Methods of competition. 
Pooling and other agreements. 
(a) Filing of agreements required. 
(b) Approval by Authority 
Form of control. 
Legal restraints. 
Inquiry into air carrier management. 
Classification and exemption of carriers. 
(a) Classification. 
(b) Exemptions. 





TitLE V—NATIONALITY AND OWNERSHIP OF AIRCRAFT 


Registration of aircraft nationality. 
(a) Registration required. 
(b) Eligibility for registration. 
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(c) Issuance of certificate. 

(d) Applications. 

(e) Suspension or revocation. 

(f{) Effect of registration. 
Sec. 502. Registration of engines, propellers, and appliances. 
Sec. 503. Recordation of aircraft ownership. 

(a) Establishment of recording system. 

(b) Conveyances to be recorded. 

(c) Form of conveyance. 

(d) Index of conveyances. 

(e) Regulations. 

(f) Previously unrecorded ownership. 


TitteE VI—Civit Arronautics SAFETY REGULATION 


Sec. 601. General safety powers and duties. 
(a) Minimum standards; rules and regulations. 
(b) Needs of service to be considered; classifications of 
standards, etc. 
Sec. 602. Airman certificates. 
(a) Power to issue certificate. 
(b) Issuance of certificate. 
(c) Form and recording of certificate. 
Sec. 603. Aircraft certificates. 
(a) Type certificates. 
(b) Production certificate. 
(c) Airworthiness certificate. 
Sec. 604. Air carrier operating certificates. 
(a) Power to issue. 
(b) Issuance. 
Sec. 605. Maintenance of equipment in air transportation. 
(a) Duty of carriers and airmen. 
(b) Inspection. 
Sec. 606. Air navigation facility rating. 
Sec. 607. Air agency rating. 
Sec. 608. Form of applications 
Sec. 609. Amendment, suspension, and revocation of certificates. 
Sec. 610. Prohibitions. 
(a) Violations of title. 
(b) Exemption of foreign aircraft and airmen. 


Titte VII—Arr Sarety Boarp 


Sec. 701. Creation and organization of board. 

(a) Appointment of board. 

(b) Personnel. 

(c) Temporary personnel. 

(d) Authorization of expenditures. 

(e) Preservation of records and reports. 
Sec. 702. Duties of the board. 

(a) General duties. 
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Sec. 801. 
Sec. 802. 
Sec. 803. 


Sec. 901. 


Sec. 903. 


Sec. 1001. 


(b) 
(c) 
(d) 


TitteE VIII—OTHER ADMINISTRATIVE AGENCIES 


The President of the United States. 
The Department of State. 
Weather Bureau. 


Civil penalties. 


(a) Safety and postal offenses. 
(b) Liens. 
Criminal penalties. 
(a) General 
(b) Forgery of certificate. 
(c) Interference with air navigation. 
(d) Granting rebates. 
(e) Failure to file reports; falsification of records. 


(£) 
(g) 
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Manner of performance. 
Conduct of investigations. 
Aircraft. 


Tite IX—PENALTIES 





Divulging information. 
Refusal to testify. 


Venue and prosecution of offenses. 


(a) 
(b) 


Venue. 
Procedure in respect of civil penalties. 


TitLE X—PrRocEDURE 


Conduct of proceedings. 
Sec. 1002. Complaints to and investigations by the Authority. 


(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 
(h) 
(i) 


Filing of complaints authorized. 

Investigations of initiative of Authority. 

Entry of orders for compliance with Act. 

Power to prescribe rates and practices of air carriers. 
Rule of rate making. 

Removal of discrimination in foreign air transportation. 
Suspension of rates. 

Power to prescribe divisions of rates. 

Power to establish through air transportation service. 


Sec. 1003. Joint boards. 


(a) 
(b) 


Designation of boards. 
Through service and joint rates. 


(c) Jurisdiction of boards. 


(d) 


Power of boards. 


(e) Judicial enforcement and review. 
Sec. 1004. Evidence. 

(a) 
(b) 
(c) 
(d) 


Power to take evidence. 
Power to issue subpena. 
Enforcement of subpena. 
Contempt. 
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(e) Deposition. 
(f) Method of taking depositions. 
(g) Foreign depositions. 
(h) Fees. 
(i) Compelling testimony. 
Sec. 1005. Orders, notices, and service. 
(a) Effective date of orders; emergency orders. 
(b) Designation of agent for service. 
(c) Other methods of service. 
(d) Suspension or modification of order. 
(e) Compliance with order required. 
(f) Form and service of orders. 
Sec. 1006. Judicial review of Authority’s orders. 
(a) Orders of Authority subject to review. 
(b) Venue. 
(c) Notice of Authority; filing of transcript. 
(d) Power of court. 
(e) Findings of fact by Authority conclusive. 
(f) Certification or certiorari. 
Sec. 1007. Judicial enforcement. 
(a) Jurisdiction of court. 
(b) Application for enforcement. 
Sec. 1008. Participation by Authority in court proceedings. 
Sec. 1009. Joinder of parties. 


TitteE XI—MIscELLANEOUS 


Sec. 1101. Hazards to air commerce. 

Sec. 1102. International agreements. 

Sec. 1103. Nature and use of documents filed. 

Sec. 1104. Withholding of information. 

Sec. 1105. Cooperation with Government agencies. 

Sec. 1106. Remedies not exclusive. 

Sec. 1107. Amendments and repeals. 

Sec. 1108. Effect of transfers, repeals, and amendments. 
(a) Effectiveness of existing orders, regulations, etc. 
(b) Pending administrative proceedings. 
(c) Pending judicial proceedings. 
(d) Records transferred to Authority. 

Sec. 1109. Separability. 

Sec. 1110. Effective date. 


Title I—General Provisions 


DEFINITIONS 


Section 1. As used in this Act, unless the context otherwise requires— 

(1) “Aeronautics” means the science and art of flight. 

(2) “Air carrier’ means any citizen of the United States who under- 
takes, whether directly or indirectly or by a lease or any other arrangement, 
to engage in air transportation: Provided, That the Authority may by 





526 JOURNAL OF AIR LAW 


order relieve air carriers who are not directly engaged in the operation of 
aircraft in air transportation from the provisions of this Act to the extent 
and for such periods as may be in the public interest. 

(3) “Air commerce” means interstate, overseas, or foreign air commerce 
or the transportation of mail by aircraft or any operation or navigation of 
aircraft within the limits of any civil airway or any operation or navigation 
of aircraft which directly affects, or which may endanger safety in, interstate, 
overseas, or foreign air commerce. 

(4) “Aircraft” means any contrivance now known or hereafter invented, 
used, or designed for navigation of or flight in the air. 

(5) “Aircraft engine’ means an engine used, or intended to be used, 
for propulsion of aircraft and includes all parts, appurtenances, and acces- 
sories thereof other than propellers. 

(6) “Airman” means any individual who engages, as the person in 
command or as pilot, mechanic, or member of the crew, in the navigation 
of aircraft while under way; and (except to the extent the Authority may 
otherwise provide with respect to individuals employed outside the United 
States) any individual who is directly in charge of the inspection, main- 
tenance, overhauling, or repair of aircraft, aircraft engines, propellers, or 
appliances; and any individual who serves in the capacity of aircraft dis- 
patcher or air-traffic control-tower operator. 

(7) “Air navigation facility” means any facility used in, available for 
use in, or designed for use in, aid of air navigation, including landing areas, 
lights, any apparatus or equipment for disseminating weather information, 
for signaling, for radio-directional finding, or for radio or other electrical 
communication, and any other structure or mechanism having a similar pur- 
pose for guiding or controlling flight in the air or the landing and take-off 
of aircraft. 

(8) “Airport” means a landing area used regularly by aircraft for 
receiving or discharging passengers or cargo. 

(9) “Air-space reservation” means air space, identified by an area on 
the surface of the earth, in which the flight of aircraft is prohibited or 
restricted. 

(10) “Air transportation’ means interstate, overseas, or foreign air 
transportation or the transportation of mail by aircraft. 

(11) “Appliances” means instruments, equipment, apparatus, parts, ap- 
purtenances, or accessories, of whatever description, which are used, or are 
capable of being or intended to be used, in the navigation, operation, or 
control of aircraft in flight (including parachutes and including communica- 
tion equipment and any other mechanism or mechanisms installed in or 
attached to aircraft during flight), and which are not a part or parts of 
aircraft, aircraft engines, or propellers. 

(12) “Authority” means the Civil Aeronautics Authority. 

(13) “Citizen of the United States” means (a) an individual who is a 
citizen of the United States or of one of its possessions, or (b) a partner- 
ship of which each member is such an individual, or (c) a corporation or 
association created or organized under the laws of the United States or of 
any State, Territory, or possession of the United States, of which the 
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president and two-thirds or more of the board of directors and other manag- 
ing officers thereof are such individuals and in which at least 75 per centum 
of the voting interest is owned or controlled by persons who are citizens of 
the United States or of one of its possessions. 


(14). “Civil aircraft” means any aircraft other than a public aircraft. 


(15) “Civil aircraft of the United States” means any aircraft registered 
as provided in this Act. 


(16) “Civil airway” means a path through the navigable air space of 
the United States, identified by an area on the surface of the earth, desig- 
nated or approved by the Administrator as suitable for interstate, overseas, 
or foreign air commerce. 


(17) “Conditional sale’ means (a) any contract for the sale of an 
aircraft or portion thereof under which possession is delivered to the buyer 
and the property is to vest in the buyer at a subsequent time upon the 
payment of part or all of the price, or upon the performance of any other 
condition or the happening of any contingency; or (b) any contract for the 
bailment or leasing of an aircraft or portion thereof by which the bailee or 
lessee contracts to pay as compensation a sum substantially equivalent to 
the value thereof, and by which it is agreed that the bailee or lessee is 
bound to become, or has the option of becoming, the owner thereof upon 
full compliance with the terms of the contract. The buyer, bailee, or lessee 
shall be deemed to be the person by whom any such contract is made or given. 

(18) “Conveyance” means a bill of sale, contract of conditional sale, 
mortgage, assignment of mortgage, or other instrument affecting title to, or 
interest in, property. 

(19) “Foreign air carrier” means any person, not a citizen of the 
United States, who undertakes, whether directly or indirectly or by a lease 
or any other arrangement, to engage in foreign air transportation. 

(20) “Interstate air commerce,” “overseas air commerce,” and “foreign 
air commerce,” respectively, mean the carriage by aircraft of persons or 
property for compensation or hire, or the carriage of mail by aircraft, or 
the operation or navigation of aircraft in the conduct or furtherance of a 
business or vocation, in commerce between, respectively— 

(a) a place in any State of the United States, or the District of 
Columbia, and a place in any other State of the United States, or the 
District of Columbia; or between places in the same State of the United 
States through the air space over any place outside thereof; or between 
places in the same Territory or possession (except the Philippine Islands), 
of the United States, or the District of Columbia; 


(b) a place in any State of the United States, or the District of 
Columbia, and any place in a Territory or possession of the United 
States; or between a place in a Territory or possession of the United 
States, and a place in any other Territory or possession of the United 
States; and 

(c) a place in the United States and any place outside thereof, 
whether such commerce moves wholly by aircraft or partly by aircraft 
and partly by other forms of transportation. 
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(21) “Interstate air transportation,” “overseas air transportation,” and 
“foreign air transportation,” respectively, mean the carriage by aircraft of 
persons or property as a common carrier for compensation or hire or the 
carriage of mail by aircraft, in commerce between, respectively— 

(a) a place in any State of the United States, or the District of 
Columbia, and a place in any other State of the United States, or the 
District of Columbia; or between places in the same State of the United 
States through the air space over any place outside thereof; or between 
places in the same Territory or possession (except the Philippine Islands) 
of the United States, or the District of Columbia; 


(b) a place in any State of the United States, or the District of 
Columbia, and any place in a Territory or possession of the United 
States; or between a place in a Territory or possession of the United 
States, and a place in any other Territory or possession of the United 
States; and 

(c) a place in the United States and any place outside thereof, 
whether such commerce moves wholly by aircraft or partly by aircraft 
and partly by other forms of transportation. 


(22) “Landing area” means any locality, either of land or water, in- 
cluding airports and intermediate landing fields, which is used, or intended 
to be used, for the landing and take-off of aircraft, whether or not facilities 
are provided for the shelter, servicing, or repair of aircraft, or for receiving 
or discharging passengers or cargo. 


(23) “Mail” means United States mail and foreign-transit mail. 


(24) “Navigable air space” means air space above the minimum altitudes 
of flight prescribed by regulations issued under this Act. 


(25) “Navigation of aircraft” or “navigate aircraft” includes the pilot- 
ing of aircraft. 

(26) “Operation of aircraft” or “operate aircraft” means the use of 
aircraft, for the purpose of air navigation and includes the navigation of 
aircraft. Any person who causes or authorizes the operation of aircraft, 
whether with or without the right of legal control (in the capacity of owner, 
lessee, or otherwise) of the aircraft, shall be deemed to be engaged in the 
operation of aircraft within the meaning of this Act. 

(27) “Person” means any individual, firm, copartnership, corporation, 
company, association, joint-stock association, or body politic; and includes 
any trustee, receiver, assignee, or other similar representative thereof. 


(28) “Propeller” includes all parts, appurtenances, and accessories 
thereof. 

(29) “Possessions of the United States” means (a) Puerto Rico, not- 
withstanding the provisions of the Act of March 2, 1917, entitled “An Act 
to provide a civil government for Porto Rico,” and any other Act or Acts 
which are inconsistent with the provisions of this Act; (b) the Canal Zone, 
but nothing herein shall impair or affect the jurisdiction which has hereto- 
fore been, or may hereafter be, granted to the President in respect of air 
navigation in the Canal Zone; (c) the Philippine Islands, except that the 
operation of civil aircraft within the jurisdiction of the Philippine Islands 























FEDERAL REGULATION 529 





shall be governed by laws enacted by the legislature of the islands and by 
executive regulations designating air-space reservations or other prohibited 
areas; and (d) all other possessions of the United States. 

(30) “Public aircraft” means an aircraft used exclusively in the service 
of any government or of any political subdivision thereof, including the 
government of any State, Territory, or possession of the United States, or 
the District of Columbia, but not including any government-owned aircraft 
engaged in carrying persons or property for commercial purposes. 


(31) “United States” means the several States, the District of Columbia, 
and the several Territories and possessions of the United States, including 
the Territorial waters and the overlying air space thereof. 


DECLARATION OF PoLicy 


Src. 2. In the exercise and performance of its powers and duties under 
this Act, the Authority shall consider the following, among other things, 
as being in the public interest, and in accordance with the public convenience 
and necessity— 

(a) The encouragement and development of an air transportation sys- 
tem properly adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the 
national defense; 

(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of safety 
in, and foster sound economic conditions in, such transportation, and to 
improve the relations between, and coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service by air 
carriers at reasonable charges, without unjust discriminations, undue prefer- 
ences or advantages, or unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the sound development 
of an air-transportation system properly adapted to the needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and of 
the national defense; 

(e) The regulation of air commerce in such manner as to best promote 
its development and safety; and 

(f) The encouragement and development of civil aeronautics. 


Pustic RIGHT oF TRANSIT 
Sec. 3. There is hereby recognized and declared to exist in behalf of 
any citizen of the United States a public right of freedom of transit in air 
commerce through the navigable air space of the United States. 
Title II—Organization of Authority 
CREATION OF AUTHORITY 
Appointment of Members of Authority 


Sec. 201. (a) An agency is created and established to be known as 
the “Civil Aeronautics Authority” which shall be composed of five members 
who shall be appointed by the President, by and with the advice and consent 
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of the Senate, as soon as practicable after the passage of this Act, and 
who shall continue in office as designated by the President at the time of 
nomination through the last day of the second, third, fourth, fifth, and sixth 
calendar years, respectively, following the passage of this Act. The Presi- 
dent shall designate annually one of the members of the Authority as chair- 
man and one of the members as vice chairman who shall act as chairman 
in the absence or incapacity of the chairman. The successors of the 
members shall be appointed for terms of six years in the same manner as 
the members originally appointed under this Act, except that any person 
appointed to fill a vacancy occurring prior to the expiration of the term 
for which his predecessor was appointed shall be appointed only for the 
remainder of such term. The members of the Authority may be removed 
by the President for inefficiency, neglect of duty, or malfeasance in office. 
No more than three of the members shall be appointed from the same 
political party. Each member of the Authority shall receive a salary at 
the rate of $12,000 per annum. 


Administrator 


(b) There shall be in the Authority an Administrator who shall be 
appointed by the President by and with the advice and consent of the 
Senate, and who shall receive a salary at the rate of $12,000 per annum. 


Qualifications of Members 


(c) The members of the Authority shall be appointed with due regard 


to their fitness for the efficient dispatch of the powers and duties vested in 
and imposed upon the Authority by this Act. Each member of the Authority, 
and the Administrator, shall be a citizen of the United States, and no 
member of the Authority, or the Administrator, shall have any pecuniary 
interest in or own any stock in or bonds of any civil aeronautics enterprise. 
No member of the Authority, or the Administrator, shall engage in any 
other business, vocation, or ‘employment. 


Quorum, Principal Office, and Seal 


(d) Three of the members shall constitute a quorum of the Authority. 
The principal office of the Authority shall be in the District of Columbia 
where its general sessions shall be held, but whenever the convenience of 
the public or of the parties may be promoted, or delay or expense may be 
prevented, the Authority may hold hearings or other proceedings at any 
other place. The Authority shall have an official seal which shall be 
judicially noticed and which shall be preserved in the custody of the secre- 
tary of the Authority. 


ORGANIZATION OF AUTHORITY 


Officers and Employees 


Sec. 202. (a) The Authority shall, without regard to the civil-service 
laws, appoint and prescribe the duties of a secretary of the Authority and 
a secretary for each member, and, subject to such noncompetitive tests of 
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fitness as the Civil Service Commission may prescribe, appoint and prescribe 
the duties of a general counsel, a director for each bureau, and such 
assistant directors and heads of divisions or sections as may be necessary. 
Subject to the provisions of the civil-service laws, the Authority shall 
employ such other officers and employees as it shall deem necessary in 
exercising and performing its powers and duties. The Administrator shall, 
without regard to the civil-service laws, appoint and prescribe the duties 
of a secretary, and, subject to the civil-service laws, appoint and prescribe 
the duties of such other officers and employees as he shall deem necessary 
in exercising and performing his powers and duties. The compensation of 
all officers and employees appointed by the Authority or by the Admin- 
istrator under this subsection shall be fixed in accordance with the Classi- 
fication Act of 1923, as amended. 


Temporary Personnel 


(b) The Authority, and the administrator, may, from time to time, 
without regard to the provisions of the civil-service laws, engage for tempo- 
rary service such duly qualified consulting engineers or agencies, or other 
qualified persons as are necessary in the exercise and performance of the 
powers and duties of each, and fix the compensation of such engineers, 
agencies, or persons without regard to the Classification Act of 1923, as 
amended, and the expenses of such employment shall be paid out of the 
appropriation for the administration of this Act. 


PERSONNEL, PROPERTY, AND APPROPRIATIONS 
Personnel and Property 


Sec. 203. (a) Such officers and employees of the Bureau of Air Mail 
of the Interstate Commerce Commission and of the Bureau of Air Com- 
merce of the Department of Commerce, and such property (including office 
equipment and official records), as the President shall determine to have 
been employed by the Secretary of Commerce in the exercise and per- 
formance of the powers and duties vested in and imposed upon him by the 
Air Commerce Act of 1926, as amended (44 Stat. 568; U. S. C., 1934 ed., 
title 49, sec. 171 et seq.), and by the Secretary of Commerce and the Inter- 
state Commerce Commission in the exercise and performance of the powers 
and duties vested in and imposed upon them by the Air Mail Act of 1934, 
approved June 12, 1934, as amended (48 stat. 933; U. S. C., 1934 ed., 
Supp. II, title 39, sec. 469 et seq.), are transferred to the Authority upon 
such date or dates as the President shall specify by Executive order: 
Provided, That the transfer of such personnel shall be without reduction 
in classification or compensation, except that this requirement shall not 
operate after the end of the fiscal year during which such transfer is made 
to prevent the adjustment of classification or compensation to conform 
to the duties to which such transferred personnel may be assigned: Pro- 
vided further, That such of the personnel so transferred as do not already 
possess a classified civil-service status shall not acquire such status by 
reason of such tranfer except (1) upon recommendation of the Authority 
within one year after such personnel have been so transferred and cer- 
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tification within such period by the Authority to the Civil Service Com- 
mission that such personnel have served with merit for not less than six 
months prior to the transfer, and (2) upon passing such suitable non- 
competitive examinations as the Civil Service Commission may prescribe: 
And provided further, That no officer or employee taking such examination 
shall be discharged or reduced in grade or compensation pending the result 
thereof, except for cause in the manner provided by law. 


Appropriations 


(b) Such of the unexpended balances of appropriations available for 
use by the Secretary of Commerce in the exercise and performance of the 
powers and duties vested in and imposed upon him by the Air Commerce 
Act of 1926, as amended, and by the Secretary of Commerce and the 
Interstate Commerce Commission in the exercise and performance of the 
powers and duties vested in and imposed upon them by the Air Mail Act 
of 1934, approved June 12, 1934, as amended, as the President shall deem 
necessary and specify by Executive order, are transferred to the Authority 
upon such date or dates as the President shall specify by Executive order, 
and shall be available for use in connection with the exercise and per- 
formance of the powers and duties vested in and imposed upon the 
Authority, the Administrator, and the Air Safety Board by this Act. 


AUTHORIZATION OF EXPENDITURES AND TRAVEL 
General Authority 


Sec. 204. (a) The Authority is empowered to make such expenditures 
at the seat of government and elsewhere as may be necessary for the 
exercise and performance of the powers and duties vested in and imposed 
upon the Authority, the Administrator, and the Air Safety Board by law, 
and as from time to time may be appropriated for by Congress, including 
expenditures for (1) rent and personal services at the seat of government 
and elsewhere; (2) travel expenses; (3) office furniture, equipment and 
supplies, lawbooks, newspapers, periodicals, and books of reference (includ- 
ing the exchange thereof); (4) printing and binding; (5) membership in 
and cooperation with such organizations as are related to, or are part of, 
the civil-aeronautics industry or the art of aeronautics in the United States 
or in any foreign country; (6) attendance at meetings and conventions when 
in the public interest; (7) making investigations and conducting studies in 
matters pertaining to aeronautics; and (8) acquisition (including exchange), 
operation, and maintenance of passenger-carrying automobiles and aircraft, 
and such other property as is necessary in the exercise and performance of 
the powers and duties of the Authority, the Administrator, and the Air 
Safety Board: Provided, That no aircraft or motor vehicle, purchased 
under the provisions of this section, shall be used otherwise than for official 
business. The Authority may include, among expenditures for travel, 
reasonable expenditures for transportation between airports and centers of 
population whether or not such transportation is incidental to travel by 


aircraft. 
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Purchase of Aircraft 


(b) The Authority, within the limits of appropriations made available 
by Congress, may purchase and exchange modern aircraft, completely 
equipped in such manner that such aircraft can be used in testing and 
checking every phase of flight operation; and may purchase and exchange 
for the use of the Administrator and the Air Safety Board modern aircraft 
similar to aircraft used or suitable for use in air transportation, completely 
equipped in such manner that they can be used in testing and checking 
every phase of flight operation encountered in air transportation. The 
Authority is authorized to obtain necessary space, facilities, and personnel 
for the storage, maintenance, operation, and navigation of such aircraft. 


Travel 


(c) Travel by personnel of the United States Government on com- 
mercial aircraft, domestic or foreign, including travel between airports and 
centers of population or posts of duty when incidental to travel on com- 
mercial aircraft, shall be allowed at public expense when authorized or 
approved by competent authority, and transportation requests for such 
travel may be issued upon such authorizations. Such expense shall be allowed 
without regard to comparative costs of transportation by aircraft with other 
modes of transportaticn. 


GENERAL Powers AND DuTIES OF THE AUTHORITY 
General Powers 


Sec. 205. (a) The Authority is empowered to perform such acts, to 
conduct such investigations, to issue and amend such orders, and to make 
and amend such general or special rules, regulations, and procedure, pur- 
suant to and consistent with the provisions of this Act, as it shall deem 
necessary to carry out such provisions and to exercise and perform its 
powers and duties under this Act. 


Cooperation With State Aeronautical Agencies 


(b) The Authority is empowered to confer with or to hold joint hear- 
ings with any State aeronautical agency, or other State agency, in connection 
with any matter arising under this Act, and to avail itself of the cooperation, 
services, records, and facilities of such State agencies as fully as may be 
practicable in the administration and enforcement of this Act. 


Exchange of Information 


(c) The Authority is empowered to exchange with foreign govern- 
ments, through appropriate agencies of the United States, information per- 
taining to aeronautics. ; 


Publications 


(d) Except as may be otherwise provided in this Act, the Authority 
shall make a report in writing in all proceedings and investigations under 
this Act in which formal hearings have been held, and shall state in such 
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report its conclusions together with its decision, order, or requirement in 
the premises. All such reports shall be entered of record and a copy thereof 
shall be furnished to all parties to the proceeding or investigation. The 
Authority shall provide for the publication of such reports, and all other 
reports, orders, decisions, rules, and regulations issued by it under this 
Act in such form and manner,as may be best adapted for public information 
and use. Publications purporting to be published by the Authority shall 
be competent evidence of the orders, decisions, rules, regulations, and reports 
of the Authority therein contained in all courts of the United States, and 
of the several States, Territories, and possessions thereof, and the District 
of Columbia, without further proof or authentication thereof. 


ANNUAL REpoRT 


Sec. 206. The Authority shall make an annual report to the Congress, 
copies of which shall be distributed as are other reports transmitted to 
Congress. Such report shall contain in addition to a report of the work 
performed under this Act, such information and data collected by the 
Authority, the Administrator, and the Air Safety Board as may be con- 
sidered of value in the determination of questions connected with the develop- 
ment and regulation of civil aeronautics, together with such recommendations 
as to additional legislation relating thereto as the Authority may deem 
necessary. The Authority may also transmit recommendations as to such 
additional legislation more frequently. 


Title III—Powers and Duties of Administrator 
FosTerR1NG oF Air COMMERCE 


Sec. 301. The Administrator is empowered and directed to encourage 
and foster the development of civil aeronautics and air commerce in the 
United States, and abroad, and to encourage the establishment of civil air- 
ways, landing areas, and other air navigation facilities. The Administrator 
and the Air Safety Board shall cooperate with the Authority in the admin- 
istration and enforcement of this Act. 


Civir AIRWAYS AND FACcILITIES 
General 


Sec. 302. (a) The Administrator is empowered to designate and estab- 
lish civil airways and, within the limits of available appropriations made 
by the Congress, (1) to acquire, establish, operate, and maintain along 
such airways all necessary air navigation facilities; (2) to chart such air- 
ways and arrange for the publication of maps of such airways, utilizing the 
facilities and assistance of existing agencies of the Government so far as 
practicable; (3) to acquire, establish, operate, and maintain, in whole or in 
part, air navigation facilities at and upon any municipally owned or other 
landing area approved for such installation, operation, or maintenance by the 
Administrator; and (4) to provide necessary facilities and personnel for the 
regulation and protection of air trafic moving in air commerce: Provided, 
That the Administrator shall not acquire any airport by purchase or con- 
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demnation. The Administrator is empowered to approve the establishment 
of such civil airways, not designated or established by the Administrator, as 
may be required in the interest of the public. No exclusive rights shall be 
granted for the use of any civil airway, landing area, or other air navigation 
facility. 


Method of Establishment 


(b) The Administrator shall insofar as practicable designate and estab- 
lish civil airways with relation to visual, mechanical, electrical, radio, or 
other like aids along the ground for air navigation, and in such manner 
that not more than one airway shall embrace the same air space, except tu 
the extent necessary for intersection of airways at landing areas or else- 
where, or except when such action is necessary in the interest of safety or 
efficient operation of aircraft, or when the operation of aircraft over one 
airway will not interfere with the operation of aircraft over another airway 
embracing the same air space: Provided, That nothing herein shall be con- 
strued to affect the promulgation or enforcement of any rules and regulations 
under this Act for the control of traffic. 


Airport Survey 


(c) The Authority shall, through the Administrator, make a field 
survey of the existing system of airports and shall present to the Congress 
not later than February 1, 1939, definite recommendations (1) as to whether 
the Federal Government should participate in the construction, improvement, 
development, operation, or maintenance of a national system of airports, 
and (2) if Federal participation is recommended, the extent to which, and 
the manner in which, the Federal Government shall so participate. 


EXPENDITURE OF FEDERAL FuNpDS 


Src. 303. No federal funds, other than those expended under this Act, 
shall be expended, other than for military purposes (whether or not in 
cooperation with State or other local governmental agencies), for the acquisi- 
tion, establishment, construction, alteration, repair, maintenance, or operation 
of any landing area, or for the acquisition, establishment, construction, main- 
tenance, or operation of air navigation facilities thereon, except upon written 
recommendation and certification by the Administrator, made after con- 
sultation with the Authority, that such landing area, or facility is reasonably 
necessary for use in air commerce or in the interests of national defense. 
Any interested person may apply to the Administrator, under regulations 
prescribed by him, for such recommendation and certification with respect 
to any landing area or air navigation facility proposed to be established, 
constructed, altered, repaired, maintained, or operated by, or in the interests 
of, such person. There shall be no exclusive right for the use of any landing 
area or air navigation facility upon which Federal funds have been expended. 


METEOROLOGICAL SERVICE 


Sec. 304. The Administrator is empowered and directed to make recom- 
mendations to the Secretary of Agriculture for providing meteorological 
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service necessary for the safe and efficient movement of aircraft in air 
commerce. 


- DEVELOPMENT OF FACILITIES 


Sec. 305. The Administrator is empowered to undertake or supervise 
such developmental work and service testing as tends to the creation of 
improved air navigation facilities, aircraft, aircraft engines, propellers, and 
appliances. For such purpose, the Administrator is empowered, subject to 
the approval of the Authority, to make purchases (including exchange) by 
negotiation or otherwise of experimental aircraft, aircraft engines, propellers, 
appliances, air navigation facilities, and radio apparatus, which seem to 
offer special advantages to aeronautics. 


CoLLECTION AND DISSEMINATION OF INFORMATION 


Sec. 306. The Administrator is empowered and directed to collect and 
disseminate information relative to civil aeronautics (other than information 
collected and disseminated by the Authority under titles IV and VI of this 
Act and by the Air Safety Board); to study the possibilities of the 
development of air commerce and the aeronautical industry; and to exchange 
with foreign governments, through appropriate governmental channels, in- 
formation pertaining to civil aeronautics. 


DEVELOPMENT PLANNING 


Sec. 307. The Administrator is empowered and directed to make plans 


for such orderly development and location of landing areas, airways, and 
all other aids and facilities for air navigation, as will best meet the needs 
of, and serve the interest of safety in, civil aeronautics. 


OTHER DuTIES OF ADMINISTRATOR 


Sec. 308. ‘The Administrator shall exercise and perform the powers and 
duties vested in and imposed upon him by this Act, and such powers and 
duties vested in and imposed upon the Authority by this Act (except the 
powers under sections 202, 203, 204, and 206, and the powers and duties 
under titles IV and VI) as may, from time to time, be assigned to him by 
the Authority; and shall so exercise and perform his powers and duties as 
best to effectuate the policies declared in, and the purposes of, this Act. 
The Authority may request the administrator to make reports to it of his 
work under this Act. 


Title IV—Air Carrier Economic Regulation 
CERTIFICATE OF Pustic CONVENIENCE AND NECESSITY 


Certificate Required 


Sec. 401. (a) No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Authority authorizing 
such air carrier to engage in such transportation: Provided, That if an air 
carrier is engaged in such transportation on the date of the enactment of 
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this Act, such air carrier may continue so to engage between the same 
terminal and intermediate points for one hundred and twenty days after 
said date, and thereafter until such time as the Authority shall pass upon 
an application for a certificate for such transportation if within said one 
hundred and twenty days such air carrier files such application as provided 
herein. 


Application for Certificate 


(b) Application for a certificate shall be made in writing to the Authority 
and shall be so verified, shall be in such form and contain such information, 
and shall be accompanied by such proof of service upon such interested 
persons, as the Authority shall by regulation require. 


Notice of Application 


(c) Upon the filing of any such application, the Authority shall give 
due notice thereof to the public by posting a notice of such application in 
the office of the secretary of the Authority and to such other persons as the 
Authority may by regulation determine. Any interested person may file with 
the Authority a protest or memorandum of opposition to or in support of 
the issuance of a certificate. Such application shall be set for public hearing, 
and the Authority shall dispose of such application as speedily as possible. 


Issuance of Certificate 


(d) (1) The Authority shall issue a certificate authorizing the whole 
or any part of the transportation covered by the application, if it finds 
that the applicant is fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act and the rules, regu- 
lations, and requirements of the Authority hereunder, and that such trans- 
portation is required by the public convenience and necessity; otherwise such 
application shall be denied. 

(2) In the case of an application for a certificate to engage in tem- 
porary air transportation, the Authofity may issue a certificate authorizing 
the whole or any part thereof for such limited periods as may be required 
by the public convenience and necessity, if it finds that the applicant is fit, 
willing, and able properly to perform such transportation and to conform 
to the provisions of this Act and the rules, regulations, and requirements 
of the Authority hereunder. 


Existing Air Carriers 


(e) (1) If any applicant who makes application for a certificate within 
one hundred and twenty days after the date of enactment of this Act shall 
show that, from May 14, 1938, until the effective date of this section, it, 
or its predecessor in interest, was an air carrier, continuously operating 
as such (except as to interruptions of service over which the applicant or 
its predecessor in interest had no control), the Authority, upon proof of 
such fact only, shall, unless the service rendered by such applicant for 
such period was inadequate and inefficient, issue a certificate or certificates, 
authorizing such applicant to engage in air transportation (A) with respect 





538 JOURNAL OF AIR LAW 


to all classes of traffic for which authorization is sought, except mail, 
between the terminal and intermediate points between which it, or its 
predecessor, so continuously operated between May 18, 1938, and the effective 
date of this section, and (B) with respect to mail and all other classes of 
traffic for which authorization is sought, between the terminal and inter- 
mediate points between which the applicant or its predecessor was authorized 
by the Postmaster General prior to the effective date of this section, to 
engage in the transportation of mail: Provided, That no applicant holding 
an air-mail contract shall receive a certificate authorizing it to serve any 
point not named in such contract as awarded to it and not served by it 
prior to April 1, 1938, if any other air carrier competitively serving the 
same point under authority of a contract as awarded to such air carrier 
shall prove that it is adversely affected thereby, and if the Authority shall 
also find that transportation by the applicant to and from such point is not 
required by the public convenience and necessity. 

(2) If paragraph (1) of this subsection does not authorize the issuance 
of a certificate authorizing the transportation of mail between each of the 
points between which air-mail service was provided for by the Act of 
Congress making appropriations for the Treasury Department and the Post 
Office Department, approved March 28, 1938, the Authority shall, notwith- 
standing any other provision of this Act, issue certificates authorizing the 
transportation of mail, and all other classes of traffic for which authoriza- 
tion is sought, between such points, namely, (A) from Wichita, Kansas, 
to Pueblo, Colorado, via intermediate cities; (B) from Bismarck, North 
Dakota, to Minot, North Dakota, (c) from Detroit, Michigan, to Sault Sainte 
Marie, Michigan, via intermediate cities; (D) from Brownsville, Texas, 
via Corpus Christi, to Houston to San Antonio, Texas; (E) from Phoenix, 
Arizona, to Las Vegas, Nevada, via intermediate cities; (F) from Jackson- 
ville, Florida, to New Orleans, Louisiana, via intermediate cities; (G) from 
Tampa, Florida, to Memphis, Tennessee, via intermediate cities, and from 
Tampa, Florida, to Atlanta, Georgia, via intermediate cities (which projects 
have been advertised); and (H) by extension from Yakima, Washington, 
to Portland, Oregon; and (I) by extension from Grand Rapids, Michigan, 
to Chicago, Illinois. 


Terms and Conditions of Certificate 


(f{) Each certificate issued under this section shall specify the terminal 
points and intermediate points, if any, between which the air carrier is 
authorized to engage in air transportation and the service to be rendered; 
and there shall be attached to the exercise of the privileges granted by the 
certificate, or amendment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require. A certificate issued under 
this section to engage in foreign air transportation shall, insofar as the 
operation is to take place without the United States, designate the terminal 
and intermediate points only insofar as the Authoriy shall deem practicable, 
and otherwise shall designate only the general route or routes to be followed. 
Any air carrier holding a certificate for foreign air transportation shall be 
authorized to handle and transport mail of countries other than the United 
States. No term, condition, or limitation of a certificate shall restrict the 
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right of an air carrier to add to or change schedules, equipment, accommo- 
dations, and facilities for performing the authorized transportation and 
service as the development of the business and the demands of the public 
shall require. No air carrier shall be deemed to have violated any term, 
condition, or limitation of its certificate by landing or taking off during an 
emergency at a point not named in its certificate or by operating in an 
emergency, under regulations which may be prescribed by the Authority, 
between terminal and intermediate points other than those specified in its 
certificate. Any air carrier may make charter trips or perform any other 
special service, without regard to the points named in its certificate, under 
regulations prescribed by the Authority. 


Effective Date and Duration of Certificate 


(g) Each certificate shall be effective from the date specified therein, 
and shall continue in effect until suspended or revoked as hereinafter pro- 
vided, or until the Authority shall certify that operation thereunder has 
ceased, or, if issued for a limited period of time under subsection (d) (2) of 
this section, shall continue in effect until the expiration thereof, unless, prior 
to the date of expiration, such certificate shall be suspended or revoked as 
provided herein, or the Authority shall certify that operations thereunder 
have ceased: Provided, That if any service authorized by a certificate is 
not inaugurated within such period, not less than ninety days, after the 
date of the authorization as shall be fixed by the Authority, or if, for a 
period of ninety days or such other period as may be designated by the 
Authority, any such service is not operated, the Authority may by order, 
entered after notice and hearing, direct that such certificate shall there- 
upon cease to be effective to the extent of such service. 


Authority to Modify, Suspend, or Revoke 


(h) The Authority, upon petition or complaint or upon its own initia- 
tive, after notice and hearing, may alter, amend, modify, or suspend any 
such certificate, in whole or in part, if the public convenience and necessity 
so require, or may revoke any such certificate, in whole or in part, for 
intentional failure to comply with any provision of this title or any order, 
rule, or regulation issued hereunder or any term, condition, or limitation 
of such certificate: Provided, That no such certificate shall be revoked unless 
the holder thereof fails to comply, within a reasonable time to be fixed by 
the Authority, with an order of the Authority commanding obedience to 
the provision, or to the order (other than an order issued in accordance 
with this proviso), rule, regulation, term, condition, or limitation found 
by the Authority to have been violated. Any interested person may file 
with the Authority a protest or memorandum in support of or in opposi- 
tion to the alteration, amendment, modification, suspension, or revocation 
of a certificate. 


Transfer of Certificate 


(i) No certificate may be transferred unless such transfer is approved 
by the Authority as being consistent with the public interest. 
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Certain Rights Not Conferred by Certificate 


(j) No certificate shall confer any proprietary, property, or exclusive 
right in the use of any air space, civil airway, landing area, or air-navigation 
facility. 

Application ‘for Abandonment 


(k) No air carrier shall abandon any route, or part thereof, for which a 
certificate has been issued by the Authority, unless, upon the application 
of such air carrier, after notice and hearing, the Authority shall find such 
abandonment to be in the public interest. Any interested person may file 
with the Authority a protest or memorandum of opposition to or in support 
of any such abandonment. The Authority may, by regulations or otherwise, 
authorize such temporary suspension of service as may be in the public interest. 


Compliance With Labor Legislation 


(1) (1) Every air carrier shall maintain rates of compensation, maxi- 
mum hours, and other working conditions and relations of all of its pilots 
and copilots who are engaged in interstate air transportation within the 
continental United States (not including Alaska) so as to conform with 
decision numbered 83 made by the National Labor Board on May 10, 1934, 
notwithstanding any limitation therein as to the period of its effectiveness. 

(2) Every air carrier shall maintain rates of compensation for all of 
its pilots and copilots who are engaged in overseas or foreign air transpor- 
tation or air transportation wholly within a Territory or possession of the 
United States, the minimum of which shall be not less, upon an annual 
basis, than the compensation required to be paid under said decision 83 
for comparable service to pilots and copilots engaged in interstate air trans- 
portation within the continental United States (not including Alaska). 

(3) Nothing herein contained shall be construed as restricting the right 
of any such pilots or copilots, or other employees, of any such air carrier 
to obtain by collective bargaining higher rates of compensation or more 
favorable working conditions or relations. 

(4) It shall be a condition upon the holding of a certificate by any air 
carrier that such carrier shall comply with title II of the Railway Labor 
Act, as amended. 

(5) The term “pilot” as used in this subsection shall mean an employee 
who is responsible for the manipulation of or who manipulates the flight 
controls of an aircraft while under way including take-off and landing 
of such aircraft, and the term “copilot” as used in this subsection shall 
mean an employee any part of whose duty is to assist or relieve the pilot 
in such manipulation, and who is properly qualified to serve as, and holds 
a currently effective airman certificate authorizing him to serve as, such 
pilot or copilot. 


Requirement as to Carriage of Mail 


(m) Whenever so authorized by its certificate, any air carrier shall 
provide necessary and adequate facilities and service for the transportation 
of mail, and shall transport mail whenever required by the Postmaster 
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General. Such air carrier shall be entitled to receive reasonable com- 
pensation therefor as hereinafter provided. 


Application for New Mail Service 


(n) Whenever, from time to time, the Postmaster General shall find 
that the needs of the Postal Service require the transportation of mail by 
aircraft between any points within the United States or between the United 
States and foreign countries, in addition to the transportation of mail author- 
ized in certificates then currently effective, the Postmaster General shall 
certify such finding to the Authority and file therewith a statement showing 
such additional service and the facilities necessary in connection therewith, 
and a copy of such certification and statement shall be posted for at least 
twenty days in the office of the secretary of the Authority. The Authority 
shall, after notice and hearing, and if found by it to be required by the 
public convenience and necessity, make provision for such additional service, 
and the facilities necessary in connection therewith, by issuing a new cer- 
tificate or certificates or by amending an existing certificate or certificates 
in accordance with the provisions of this section. 


Permits To Foreicn Air CARRIERS 


Permit Required 


Sec. 402. (a) No foreign air carrier shall engage in foreign air trans- 
portation unless there is in force a permit issued by the Authority author- 
izing such carrier so to engage: Provided, That if any foreign air carrier 


is engaged in such transportation on the date of the enactment of this Act, 
such carrier may continue so to engage between the same terminal and 
intermediate points for one hundred and twenty days after said date, and 
thereafter until such time as the Authority shall pass upon an application 
for a permit for such transportation if within said one hundred and twenty 
days such carrier files such application as provided in this section. 


Issuance of Permit 


(b) The Authority is empowered to issue such a permit if it finds that 
such carrier is fit, willing, and able properly to perform such air transporta- 
tion and to conform to the provisions of this Act and the rules, regulations, 
and requirements of the Authority hereunder, and that such transportation 
will be in the public interest. 


Existing Permits 


(c) Any such carrier who holds a permit issued by the Secretary of 
Commerce under section 6 of the Air Commerce Act of 1926, as amended, 
which was in effect on May 14, 1938, and which authorizes such carrier 
to operate between any foreign country and the United States, shall be 
entitled to receive a permit under this section upon proof of that fact only. 


Application for Permit 


(d) Application for a permit shall be made in writing to the Authority, 
shall be so verified, shall be in such form and contain such information, 
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and shall be accompanied by such proof of service upon such interested 
persons, as the Authority shall by regulation require. 










Notice of Application 





(e) Upon the filing of an application for a permit the Authority shall 
give due notice thereof to the public by posting a notice of such application 
in the office of the Secretary of the Authority and to such other persons as 
the Authority may by regulation determine. Any interested person may file 
with the Authority a protest or memorandum of opposition to or in support 
of the issuance of a permit. Such application shall be set for public hearing 
and the Authority shall dispose of such applications as speedily as possible. 











Terms and Conditions of Permit 





(f{) The Authority may prescribe the duration of any permit and may 
attach to such permit such reasonable terms, conditions, or limitations as, 
in its judgment, the public interest may require. 







Authority to Modify, Suspend, or Revoke 





(g) Any permit issued under the provisions of this section may, after 
notice and hearing, be altered, modified, amended, suspended, canceled, or 
revoked by the Authority whenever it finds such action to be in the public 
interest. Any interested person may file with the Authority a protest or 
memorandum in support of or in opposition to the alteration, modification, 
amendment, suspension, cancelation, or revocation of a permit. 









Transfer of Permit 







(h) No permit may be transferred unless such transfer is approved by 
the Authority as being in the public interest. 








TARIFFS OF AIR CARRIERS 


Filing of Tariffs Required 






Sec. 403. (a) Every air carrier and every foreign air carrier shall file 
with the Authority, and print, and keep open to public inspection, tariffs 
showing all rates, fares, and charges for air transportation between points 
served by it, and between points served by it and points served by any 
other air carrier or foreign air carrier when through service and through 
rates shall have been established, and showing to the extent required by 
regulations of the Authority, all classifications, rules, regulations, prac- 
tices, and services in connection with such air transportation. Tariffs 
shall be filed, posted, and published in such form and manner, and shall 
contain such information, as the Authority shall by regulation prescribe; 
and the Authority is empowered to reject any tariff so filed which is not 
consistent with this section and such regulations. Any tariff so rejected 
shall be void. The rates, fares, and charges shown in any tariff shall be 
stated in terms of lawful money of the United States, but such tariffs may 
also state rates, fares, and charges in terms of currencies other than lawful 
money of the United States, and may, in the case of foreign air trans- 
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portation, contain such information as may be required under the laws of 
any country in or to which an air carrier or foreign air carrier is authorized 
to operate. 

Observance of Tariffs; Rebating Prohibited 


(b) No air carrier or foreign air carrier shall charge or demand or 
collect or receive a greater or less or different compensation for air trans- 
portation, or for any service in connection therewith, than the rates, fares, 
and charges specified in its currently effective tariffs; and no air carrier 
or foreign air carrier shall, in any manner or by any device, directly or 
indirectly, or through any agent or broker, or otherwise, refund or remit 
any portion of the rates, fares, or charges so specified, or extend to any 
person any privileges or facilities, with respect to matters required by 
the Authority to be specified in such tariffs, except those specified therein. 
Nothing in this Act shall prohibit such air carriers or foreign air carriers, 
under such terms and conditions as the Authority may prescribe, from 
issuing or interchanging tickets or passes for free or reduced-rate trans- 
portation to their directors, officers, and employees and their immediate 
families; witnesses and attorneys attending any legal investigation in which 
any such air carrier is interested; persons injured in aircraft accidents and 
physicians and nurses attending such persons; and any person or property 
with the object of providing relief in cases of general epidemic, pestilence, 
or other calamitous visitation; and, in the case of overseas or foreign air 
transportation, to such other persons and under such other circumstances 
as the Authority may by regulations prescribe. 


Notice of Tariff Change 


(c) No change shall be made in any rate, fare, or charge, or any classi- 
fication, rule, regulation, or practice affecting such rate, fare, or charge, or 
the value of the service thereunder, specified in any effective tariff of any 
air carrier or foreign air carrier, except after thirty days’ notice of the 
proposed change filed, posted, and published in accordance with subsection (a) 
of this section. Such notice shall plainly state the change proposed to be 
made and the time such change will take effect. The Authority may in 
the public interest, by regulation or otherwise, allow such change upon 
notice less than that herein specified, or modify the requirements of this 
section with respect to filing and posting of tariffs, either in particular 
instances or by general order applicable to special or peculiar circumstances 
or conditions. 


Filing of Divisions of Rates and Charges Required 


(d) Every air carrier or foreign air carrier shall keep currently on 
file with the Authority, if the Authority so requires, the established divisions 
of all joint rates, fares, and charges for air transportation in which such air 
carrier or foreign air carrier participates. 


RATES FOR CARRIAGE OF PERSONS AND PROPERTY 
Carrier’s Duty to Provide Service, Rates, and Divisions 
Sec. 404. (a) It shall be the duty of every air carrier to provide and 
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furnish interstate and overseas air transportation, as authorized by its cer- 
tificate, upon reasonable request therefor and to provide reasonable through 
setvice in such air transportation in connection with other air carriers; to 
provide safe and adequate service, equipment, and facilities in connection 
with such transportation; to establish, observe, and enforce just and reason- 
able individual and joint rates, fares, and charges, and just and reasonable 
classifications, rules, regulations, and practices relating to such air trans- 
portation; and, in case of such joint rates, fares, and charges, to establish 
just, reasonable, and equitable divisions thereof as between air carriers 
participating therein which shall not unduly prefer or prejudice any of such 
participating air carriers. 


Discrimination 


(b) No air carrier or foreign air carrier shall make, give, or cause any 
undue or unreasonable preference or advantage to any particular person, 
port, locality, or description of traffic in air transportation in any respect 
whatsoever or subject any particular person, port, locality, or description 
of traffic in air transportation to any unjust discrimination or any undue 
or unreasonable prejudice or disadvantage in any respect whatsoever. 


Foreign Rate Study 


(c) The Authority is empowered and directed to investigate and report 
to the Congress within one year from the effective date of this section, to 
what extent, if any, the Federal Government should further regulate the 
rates, fares, and charges of air carriers engaged in foreign air transportation, 
and the classifications, rules, regulations, and practices affecting such rates, 
fares, or charges. 


TRANSPORTATION OF MAIL 
Continuation and Termination of Mail Contracts 


Sec. 405. (a) Each contract between the United States and any person 
fcr the carriage of mail, entered into or continued under the provisions of 
the Air Mail Act of 1934, as amended, and each contract for the carriage 
of mail by aircraft in Alaska, shall be continued in effect until canceled 
in accordance with this subsection. Each such contract shall be canceled 
upon the issuance to the holder of such contract of a certificate of public 
convenience and necessity authorizing the transportation of mail by aircraft 
between the points covered by such contract, or upon the failure of the 
holder of such contract to apply for such certificate within one hundred and 
twenty days after the date of enactment of this Act, or upon a determination 
by the Authority that such certificate should not be issued. Until the 
Authority fixes rates under section 406 of this Act, the Postmaster General 
shall pay compensation for the ‘transportation of mail by aircraft at the 
rates provided by each such contract or, where rates have been heretofore 
or shall hereafter be fixed by orders of the Interstate Commerce Com- 
mission, pursuant to proceedings instituted prior to the date of enactment 
of this Act, shall pay compensation for such transportation in accordance 
with such orders as if this Act had not been enacted. 
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Continuation and Termination of Foreign Mail Contracts 


(b) Each contract between the United States and any person heretofore 
entered into under the provisions of the Act of March 8, 1928, as amended 
(45 Stat. 248), shall be continued in effect until canceled in accordance 
with this subsection. Each such contract shall be canceled upon the issuance 
of a certificate of public convenience and necessity to the holder of such 
contract authorizing the transportation of mail by aircraft between the points 
covered by such contract, or upon the effective date of any order of the 
Authority hereunder fixing a fair and reasonable rate of compensation for 
the transportation of mail by aircraft between the points covered by such 
contract, whichever is later, or upon the failure of the holder of such 
contract to apply for such certificate within one hundred and twenty days 
after the date of enactment of this Act, or upon a determinaion by the 
Authority that such certificate should not be issued. 


Termination of Bonds 


(c) Upon the cancelation, pursuant to the provisions of this Act, of 
any contract for the transportation of mail by aircraft, the bond or bonds 
required from the holder thereof shall terminate and cease to be effective, 
and such holder and his or its surety or sureties thereon shall be released 
and discharged from all obligations thereunder, and all securities deposited 
with such bond or bonds shall forthwith be returned to such holder: 
Provided, That the foregoing provision shall not be construed to terminate 
or make ineffective any bonds or bonds of such holder, or to release or 
discharge from any obligation thereunder such holder or his or its surety 
or sureties thereon, in respect of any matter arising prior to the date of 
the cancelation of such contract, and such holder or his or its surety or 
sureties thereon shall not be released or discharged prior to disposition of 
any such matter: Provided further, That nothing in this Act shall be con- 
strued to affect any right which may have accrued to any air carrier prior 
to the date of the cancelation, pursuant to the provisions of this Act, of 
any contract for the transportation of mail by aircraft. 


Rules and Regulations 


(d) The Postmaster General is authorized to make such rules and 
regulations, not inconsistent with the provisions of this Act, or any order, 
rule, or regulation made by the Authority thereunder, as may be necessary 
for the safe and expeditious carriage of mail by aircraft. 


Mail Schedules 


(e) Each air carrier shall, from time to time, file with the Authority 
and the Postmaster General a statement showing the points between which 
such air carrier is authorized to engage in air transportation, and all schedules, 
and all changes therein, of aircraft regularly operated by the carrier between 
such points, setting forth in respect of each such schedule the points served 
thereby and the time of arrival and departure at each such point. The 
Postmaster General may designate any such schedule for the transportation 
of mail between the points between which the air carrier is authorized by 
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its certificate to transport mail, and may, by order, require the air carrier 
to establish additional schedules for the transportation of mail between such 
points. No change shall be made in any schedules designated or ordered to 
be established by the Postmaster General except upon ten days’ notice thereof 
filed as herein provided. The Postmaster General may by order disapprove 
any such change or alter, amend, or modify any such schedule or change. 
No order of the Postmaster General under this subsection shall become 
effective until ten days after its issuance. Any person who would be aggrieved 
by any such order of the Postmaster General under this subsection may, 
before the expiration of such ten-day period, apply to the Authority, under 
such regulations as it may prescribe, for a review of such order. The 
Authority may review, and, if the public convenience and necessity so re- 
quire, amend, revise, suspend, or cancel such order; and, pending such review 
and the determination thereof, may postpone the effective date of such order. 
The Authority shall give preference to proceedings under this subsection 
over all proceedings pending before it. No air carrier shall transport mail 
in accordance with any schedule other than a schedule designated or ordered 
to be established under this subsection for the transportation of mail. 


Maximum Mail Load 


(£) The Authority may fix the maximum mail load for any schedule 
or for any aircraft or any type of aircraft; but, in the event that mail in 
excess of the maximum load is tendered by the Postmaster General for 
transportation by any air carrier in accordance with any schedule designated 
or ordered to be established by the Postmaster General under subsection (e) 
of this section for the transportation of mail, such air carrier shall, to the 
extent such air carrier is reasonably able as determined by the Authority, 
furnish facilities sufficient to transport, and shall transport, such mail as 
nearly in accordance with such schedule as the Authority shall determine 
to be possible. 


Tender of Mail 


(g) From and after the issuance of any certificate authorizing the 
transportation of mail by aircraft, the Postmaster General shall tender 
mail to the holder thereof, to the extent required by the Postal Service, for 
transportation between the points named in such certificate for the trans- 
portation of mail, and such mail shall be transported by the air carrier 
holding such certificate in accordance with such rules, regulations, and require- 
ments as may be promulgated by the Postmaster General under this section. 


Foreign Postal Arrangements 


(h) (1) Nothing in this Act shall be deemed to abrogate or affect any 
arrangement made by the United States with the postal administration of 
any foreign country with respect to transportation of mail by aircraft, or to 
impair the authority of the Postmaster General to enter into any such 
arrangement with the postal administration of any foreign country. 

(2) The Postmaster General may, in any case where service may be 
necessary by a person not a citizen of the United States who may not be 
obligated to transport the mail for a foreign country, make arrangements, 
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without advertising, with such person for transporting mail by aircraft to 
or within any foreign country. 


Transportation of Foreign Mail 


(i) (1) Any air carrier holding a certificate to engage in foreign air 
transportation and transporting mails of foreign countries shall transport 
such mails subject to control and regulation by the United States. The 
Postmaster General shall from time to time fix the rates of compensation 
that shall be charged the respective foreign countries for the transportation 
of their mails by such air carriers, and such rates shall be put into effect 
by the Postmaster General in accordance with the provisions of the postal 
convention regulating the postal relations between the United States and 
the respective foreign countries, or as provided hereinafter in this subsection. 
In any case where the Postmaster General deems such action to be in the 
public interest, he may approve rates provided in arrangements between 
any such air carrier and any foreign country covering the transportation of 
mails of such country, under which mails of such country have been carried 
on scheduled operations prior to January 1, 1938, or in extensions or modi- 
fications of such arrangements, and may permit any such air carrier to enter 
into arrangements with any foreign country for the transportation of its 
mails at rates fixed by the Postmaster General in advance of the making 
of any such arrangement. The Postmaster General may authorize any 
such air carrier, under such limitations as the Postmaster General may 
prescribe, to change the rates to be charged any foreign country for the 
transportation of its mails by such air carrier within that country or 
between that country and another foreign country. 

(2) In any case where such air carrier has an arrangement with any 
foreign country for transporting its mails, made or approved in accordance 
with the provisions of subdivision (1) of this subsection, it shall collect its 
compensation from the foreign country under its arrangement, and in case 
of the absence of any arrangement between the air carrier and the foreign 
country consistent with this subsection, the collections made from the foreign 
country by the United States shall be for the account of such air carrier: 
Provided, That no such air carrier shall be entitled to receive compensation 
both from such foreign country and from the United States in respect of 
the transportation of the same mail or the same mails of foreign countries. 

(3) In the case of any air carrier holding a contract under the pro- 
visions of the Act of March 8, 1928, as amended (45 Stat. 248), providing 
for the carriage of mails of foreign countries for the account of the United 
States, this subsection shall apply only upon the cancelation of such contract 
as provided in this section. 


Evidence of Performance of Mail Service 


(j) Air carriers transporting or handling United States mail shall sub- 
mit, under oath, when and in such form as may be required by the Post- 
master General, evidence of the performance of mail service; and air 
carriers transporting or handling mails of foreign countries shall submit, 
under oath, when and in such form as may be required by the Postmaster 
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General, evidence of the amount of such mails transported or handled, and 
the compensation payable and received therefor. 


Emergency Mail Service 


(k) In the event of emergency caused by flood, fire, or other calamitous 
visitation, the Postmaster General is authorized to contract, without adver- 
tising, for the transportation by aircraft of any or all classes of mail to or 
from localities affected by such calamity, where available facilities of persons 
authorized to transport mail to or from such localities are inadequate to 
meet the requirements of the Postal Service during such emergency. Such 
contracts may be only for such periods as may be necessitated, for the 
maintenance of mail service, by the inadequacy of such other facilities. No 
operation pursuant to any such contract, for such period, shall be air 
transportation within the purview of this Act. Payment of compensation for 
service performed under such contracts shall be made, at rates provided in 
such contracts, from appropriations for the transportation of mail by the 
means normally used for transporting the mail transported under such 
contracts. 


Experimental Air-Mail Service 


(1) Nothing contained in this Act shall be construed to repeal in whole 
or in part the provisions of sections 1, 2, and 6 of the Act entitled “An 
Act to provide for experimental air-mail service, to further develop safety, 
cfhiciency, economy, and for other purposes,” approved April 15, 1938 (Public, 


Numbered 486, Seventy-fifth Congress; chapter 157, third session). The 
transportation of mail under contracts entered into under such sections 
shall not, except for sections 401 (1) and 416 (b), be deemed to be “air 
transportation” as used in this Act and the rates of compensation for such 
transportation of mail shall not be fixed under this Act. Such Act of 
April 15, 1938, is amended by striking out so much of the first section as 
reads “the Secretary of Commerce shall prescribe in accordance with the 
authority vested in him under the Air Commerce Act of 1926, as amended” 
and inserting in lieu thereof the following: “may be prescribed in accordance 
with the Civil Aeronautics Act of 1938.” 


Free Travel for Postal Employees 


(m) Every air carrier carrying the mails shall carry on any plane that 
it operates and without charge therefor, the persons in charge of the mails 
when on duty, and such duly accredited agents and officers of the Post 
Office Department, and post office inspectors, while traveling on official 
business relating to the transportation of mail by aircraft, as the Authority 
may by regulation prescribe, upon the exhibition of their credentials. 


RATES FOR TRANSPORTATION OF MAIL 


Authority to Fix Rates 


Sec. 406. (a) The Authority is empowered and directed, upon its own 
initiative or upon petition of the Postmaster General or an air carrier, (1) to 
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fix and determine from time to time, after notice and hearing, the fair 
and reasonable rates of compensation for the transportation of mail by 
aircraft, the facilities used and useful therefor, and the services connected 
therewith (including the transportation of mail by an air carrier by 
other means than aircraft whenever such transportation is incidental to 
the transportation of mail by aircraft or is made necessary by conditions 
of emergency arising from aircraft operation), by each holder of a certificate 
authorizing the transportation of mail by aircraft, and to make such rates 
effective from such date as it shall determine to be proper; (2) to prescribe 
the method or methods, by aircraft-mile, pound-mile, weight, space, or any 
combination thereof, or otherwise, for ascertaining such rates of com- 
pensation for each air carrier or class of air carriers; and (3) to publish 
the same; and the rates so fixed and determined shall be paid by the Post- 
master General from appropriations for the transportation of mail by aircraft. 


Rate-Making Elements 


(b) In fixing and determining fair and reasonable rates of compensa- 
tion under this section, the Authority, considering the conditions peculiar 
to transportation by aircraft and to the particular air carrier or class of 
air carriers, may fix different rates for different air carriers or classes of 
air carriers, and different classes of service. In determining the rate in 
each case, the Authority shall take into consideration, among other factors, 
the condition that such air carriers may hold and operate under certificates 
authorizing the carriage of mail only by providing necessary and adequate 
facilities and service for the transporation* of mail; such standards respect- 
ing the character and quality of service to be rendered by air carriers as 
may be prescribed by or pursuant to law; and the need of each such air 
carrier for compensation for the transportation of mail sufficient to insure 
the performance of such service, and, together with all other revenue of 
the air carrier, to enable such air carrier under honest, economical, and 
efficient management, to maintain and continue the development of air 
transportation to the extent and of the character and quality required for the 
commerce of the United States, the Postal Service, and the national defense. 


Statement of Postmaster General and Carrier 


(c) Any petition for the fixing of fair and reasonable rates of com- 
pensation under this section shall include a statement of the rate the petitioner 
believes to be fair and reasonable. The Postmaster General shall introduce 
as part of the record in all proceedings under this section a comprehensive 
statement of all service to be required of the air carrier and such other 
information in his possession as may be deemed by the Authority to be 
material to the inquiry. 


Weighing of Mail 


(d) The Postmaster General may weigh the mail transported by air- 
craft and make such computations for statistical and administrative pur- 
poses as may be required in the interest of the mail service. The Post- 





*So in original. 
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master General is authorized to employ such clerical and other assistance 
as may be required in connection with proceedings under this Act. If the 
Authority shall determine that it is necessary or advisable, in order to carry 
out the provisions of this Act, to have additional and more frequent 
weighing of the mails, the Postmaster General, upon request of the Authority, 
shall provide therefor in like manner, but such weighing need not be for 
continuous periods of more than thirty days. 


Availability of Appropriations 


(e) Except as otherwise provided in section 405 (k), the unexpended 
balances of all appropriations for the transportation of mail by aircraft 
pursuant to contracts entered into under the Air Mail Act of 1934, as 
amended, and the unexpended balances of all appropriations available for 
the transportation of mail by aircraft in Alaska, shall be available, in addi- 
tion to the purposes stated in such appropriations, for the payment of com- 
pensation by the Postmaster General, as provided in this Act, for the 
transportation of mail by aircraft, the facilities used and useful therefor, 
and the services connected therewith, between points in the continental 
United States or between points in Hawaii or in Alaska or between points 
in the continental United States and points in Canada within one hundred 
and fifty miles of the international boundary line. Except as otherwise 
provided in section 405 (k), the unexpended balances of all appropriations 
for the transportation of mail by aircraft pursuant to contracts entered 
into under the Act of March 8, 1928, as amended, shall be available, in 
addition to the purposes stated in such appropriations, for payment to be 
made by the Postmaster General, as provided by this Act, in respect of 
the transportation of mail by aircraft, the facilities used and useful therefor, 
and the services connected therewith, between points in the United States 
and points outside thereof, or between points in the continental United 
States and Territories or possessions of the United States, or between 
Territories or possessions of the United States. 


Payments to. Foreign Air Carriers 


(f) In any case where air transportation is performed between the 
United States and any foreign country, both by aircraft owned or operated 
by one or more air carriers holding a certificate under this title and by 
aircraft owned or operated by one or more foreign air carriers, the Post- 
master General shall not pay to or for the account of any such foreign air 
carrier a rate of compensation for transporting mail by aircraft between 
the United States and such foreign country, which, in his opinion, will result 
(over such reasonable period as the Postmaster General may determine, 
taking account of exchange fluctuations and other factors) in such foreign 
air carrier receiving a higher rate of compensation for transporting such 
mail than such foreign country pays to air carriers for transporting its 
mail by aircraft between such foreign country and the United States, or 
receiving a higher rate of compensation for transporting such mail than a 
rate determined by the Postmaster General to be comparable to the rate 
such foreign country pays to air carriers for transporting its mail by aircraft 
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between such foreign country and an intermediate country on the route of 
such air carrier between such foreign country and the United States. 


Accounts, REcorps, AND REPORTS 
Filing of Reports 


Sec. 407. (a) The Authority is empowered to require annual, monthly, 
periodical, and special reports from any air carrier; to prescribe the man- 
ner and form in which such reports shall be made; and to require from any 
air carrier specific answers to all questions upon which the Authority may 
deem information to be necessary. Such reports shall be under oath when- 
ever the Authority so requires. The Authority may also require any air 
carrier to file with it a true copy of each or any contract, agreement, under- 
standing, or arrangement, between such air carrier and any other carrier 
or person, in relation to any traffic affected by the provisions of this Act. 


Disclosure of Stock Ownership 


(b) Each air carrier shall submit annually, and at such other times as 
the Authority shall require, a list showing the names of each of its stock- 
holders or members holding more than 5 per centum of the entire capital 
stock or capital, as the case may be, of such air carrier, together with the 
name of any person for whose account, if other than the holder, such stock 
is held; and a report setting forth a description of the shares of stock, or 
other interests, held by such air carrier, or for its account, in persons other 
than itself. 


Disclosure of Stock Ownership by Officer or Director 


(c) Each officer and director of an air carrier shall annually and at 
such other times as the Authority shall require transmit to the Authority 
a report describing the shares of stock or other interests held by him in 
any air carrier, any person engaged in any phase of aeronautics, or any 
common carrier, and in any person whose principal business, in purpose 
or in fact, is the holding of stock in, or control of, air carriers, other 
persons engaged in any phase of aeronautics, or common carriers. 


Form of Accounts 


(d) The Authority shall prescribe the forms of any and all accounts, 
records, and memoranda to be kept by air carriers, including the accounts, 
records, and memoranda of the movement of traffic, as well as of the receipts 
and expenditures of money, and the length of time such accounts, records, 
and memoranda shall be preserved; and it shall be unlawful for air carriers 
to keep any accounts, records, or memoranda other than those prescribed 
or approved by the -Authority: Provided, That any air carrier may keep 
additional accounts, records, or memoranda if they do not impair the 
integrity of the accounts, records, or memoranda prescribed or approved 
by the Authority and do not constitute an undue financial burden on such 
air carrier. 
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Inspection of Accounts and Property 


(e) The Authority shall at all times have access to all lands, buildings, 
and equipment of any carrier and to all accounts, records, and memoranda, 
including all documents, papers, and ccrrespondence, now or hereafter exist- 
ing, and kept or required to be kept by air carriers; and it may employ 
special agents or auditors, who shall have authority under the orders of the 
Authority to inspect and examine any and all such lands, buildings, equip- 
ment, accounts, records, and memoranda. The provisions of this section 
shall apply, to the extent found by the Authority to be reasonably necessary 
for the administration of this Act, to persons having control over any air 
carrier, or affiliated with any air carrier within the meaning of section 5 (8) 
of the Interstate Commerce Act, as amended. 


CONSOLIDATION, MERGER, AND ACQUISITION OF CONTROL 
Acts Prohibited 


Sec. 408. (a) It shall be unlawful, unless approved by order of the 
Authority as provided in this section— 

(1) For two or more air carriers, or for any air carrier and any 
other common carrier or any person engaged in any other phase of 
aeronautics, to consolidate or merge their properties, or any part thereof, 
into one person for the ownership, management, or operation of the 
properties theretofore in separate ownerships; 

(2) For any air carrier, any person controlling an air carrier, any 
other common carrier, or any person engaged in any other phase of 
aeronautics, to purchase, lease, or contract to operate the properties, 
or any substantial part thereof, of any air carrier; 

(3) For any air carrier or person controlling an air carrier to 
purchase, lease, or contract to operate the properties, or any sub- 
stantial part thereof, of any person engaged in any phase of aero- 
nautics otherwise than as an air carrier; 

(4) For any foreign air carrier or person controlling a foreign 
air carrier to acquire control, in any manner whatsoever, of any citizen 
of the United States engaged in any phase of aeronautics; 

(5) For any air carrier or person controlling an air carrier, any 
other common carrier, or any person engaged in any other phase of 
aeronautics, to acquire control of any air carrier in any manner what- 
soever ; 

(6) For any air carrier or person controlling an air carrier to 
acquire control, in any manner whatsoever, of any person engaged in 
any phase of aeronautics otherwise than as an air carrier; or 

(7) For any person to continue to maintain any relationship estab- 
lished in violation of any of the foregoing subdivisions of this subsection. 


Power of Authority 


(b) Any person seeking approval of a consolidation, merger, purchase, 
lease, operating contract, or acquisition of control, specified in subsection 
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(a) of this section, shall present an application to the Authority, and there- 
upon the Authority shall notify the persons involved in the consolidation, 
merger, purchase, lease, operating contract, or acquisition of control, and 
other persons known to have a substantial interest in the proceeding, of the 
time and place of a public hearing. Unless, after such hearing, the Authority 
finds that the consolidation, merger, purchase, lease, operating contract, or 
acquisition of control will not be consistent with the public interest or that 
the conditions of this section will not be fulfilled, it shall by order, approve 
such consolidation, merger, purchase, lease, operating contract, or acquisition 
of control, upon such terms and conditions as it shall find to be just and 
reasonable and with such modifications as it may prescribe: Provided, That 
the Authority shall not approve any consolidation, merger, purchase, lease, 
operating contract, or acquisition of control which would result in creating 
a monopoly or monopolies and thereby restrain competition or jeopardize 
another air carrier not a party to the consolidation, merger, purchase, lease, 
operating contract, or acquisition of control: Provided further, That if 
the applicant is a carrier other than an air carrier, or a person controlled 
by a carrier other than an air carrier or affiliated therewith within the 
meaning of section 5 (8) of the Interstate Commerce Act, as amended, such 
applicant shall for the purposes of this section be considered an air carrier 
and the Authority shall not enter such an order of approval unless it finds 
that the transaction proposed will promote the public interest by enabling 
such carrier other than an air carrier to use aircraft to public advantage 
in its operation and will not restrain competition. 


Interests in Ground Facilities 


(c) The provisions of this section and section 409 shall not apply with 
respect to the acquisition or holding by any air carrier, or any officer or 
director thereof, of (1) any interest in any ticket office, landing area, 
hangar, or other ground facility reasonably incidental to the performance 
by such air carrier of any of its services, or (2) any stock or other interest 
or any office or directorship in any person whose principal business is the 
maintenance or operation of any such ticket office, landing area, hangar, 
or other ground facility. 


Jurisdiction of Accounts of Noncarriers 


(d) Whenever, after the effective date of this section, a person, not an 
air carrier, is authorized, pursuant to this section, to acquire control of 
an air carrier, such person thereafter shall, to the extent found by the 
Authority to be reasonably necessary for the administration of this Act, 
be subject, in the same manner as if such person were an air carrier, to 
the provisions of this Act relating to accounts, records, and reports, and the 
inspection of facilities and records, including the penalties applicable in 
the case of violations thereof. 


Investigations of Violations 


(e) The Authority is empowered, upon complaint or upon its own 
initiative, to investigate and, after notice and hearing, to determine whether 
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any person is violating any provision of subsection (a) of this section. 
If the Authority finds after such hearing that such person is violating any 
provision of such subsection, it shall by order require such person to take 
such action, consistent with the provisions of this Act, as may be necessary, in 
the opinion of the Authority, to prevent further violation of such provision. 


PROHIBITED INTERESTS 
Interlocking Relationships 


Sec. 409. (a) After one hundred and eighty days after the effective 
date of this section it shall be unlawful, unless such relationship shall have 
been approved by order of the Authority upon due showing, in the form 
~and manner prescribed by the Authority, that the public interest will not 
be adversely affected thereby— 

(1) For any air carrier to have and retain an officer or director who is 
an officer, director, or member, or who as a stockholder holds a controlling 
interest, in any other person who is a common carrier or is engaged in 
any phase of aeronautics. 

(2) For any air carrier, knowingly and willfully, to have and retain 
an officer or director who has a representative or nominee who represents 
such officer or director as an officer, director, or member, or as a stock- 
holder holding a controlling interest, in any other person who is a com- 
mon carrier or is engaged in any phase of aeronautics. 

(3) For any person who is an officer or director of an air carrier to 
hold the position of officer, director, or member, or to be a stockholder 
holding a controlling interest, or to have a representative or nominee who 
represents such person as an officer, director, or member, or as a stock- 
holder holding a controlling interest, in any other person who is a common 
carrier or is engaged in any phase of aeronautics. 

(4) For any air carrier to have and retain an officer or director who is 
an officer, director, or member, or who as a stockholder holds a controlling 
interest, in any person whose principal business, in purpose or in fact, is 
the holding of stock in, or control of, any other person engaged in any phase 
of aeronautics. 

(5) For any air carrier, knowingly and willfully, to have and retain 
an officer or director who has a representative or nominee who represents 
such officer or director as an officer, director, or member, or as a stock- 
holder holding a controlling interest, in any person whose principal business, 
in purpose or in fact, is the holding of stock in, or control of, any other 
person engaged in any phase of aeronautics. 

(6) For any person who is an officer or director of an air carrier to 
hold the position of officer, director, or member, or to be a stockholder 
holding a controlling interest, or to have a representative or nominee who 
represents such person as an officer, director, or member, or as a stock- 
holder holding a controlling interest, in any person whose principal business, 
in purpose or in fact, is the holding of stock in, or control of, any other 
person engaged in any phase of aeronautics. 
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Profit From Transfer of Securities 


(b) After this section takes effect it shall be unlawful for any officer 
or director of any air carrier to receive for his own benefit, directly or 
indirectly, any money or thing of value in respect of negotiation, hypothe- 
cation, or sale of any securities issued or to be issued by such carrier, or 
to share in any of the proceeds thereof. 


LOANS AND FINANCIAL AID 


Sec. 410. The Authority is empowered to approve or disapprove, in 
whole or in part, any and all applications made after the effective date of 
this section for or in connection with any loan or other financial aid from 
the United States or any agency thereof to, or for the benefit of, any air 
carrier. No such loan or financial aid shall be made or given without such 
approval, and the terms and conditions upon which such loan or financial 
aid is provided shall be prescribed by the Authority. 


METHODS OF COMPETITION 


Sec. 411. The Authority may, upon its own initiative or upon com- 
plaint by any air carrier or foreign air carrier, if it considers that such 
action by it would be in the interest of the public, investigate and determine 
whether any air carrier or foreign air carrier has been or is engaged in 
unfair or deceptive practices or unfair methods of competition in air 
transportation. If the Authority shall find, after notice and hearing, that 
such air carrier or foreign air carrier is engaged in such unfair or deceptive 
practices or unfair methods of competition, it shall order such air carrier 
or foreign air carrier to cease and desist from such practices or methods 
of competition. 


PooLiInG AND OTHER AGREEMENTS 
Filing of Agreements Required 


Sec. 412. (a) Every air carrier shall file with the Authority a true 
copy, or, if oral, a true and complete memorandum, of every contract or 
agreement (whether enforceable by provisions for liquidated damages, 
penalties, bonds, or otherwise) affecting air transportation and in force 
on the effective date of this section or hereafter entered into, or any modifi- 
cation or cancelation thereof, between such air carrier and any other air 
carrier, foreign air carrier, or other carrier for pooling or apportioning 
earnings, losses, traffic, service, or equipment, or relating to the establish- 
ment of transportation rates, fares, charges, or classifications, or for pre- 
serving and improving safety, economy, and efficiency of operation or for 
centrolling, regulating, preventing, or otherwise eliminating destructive, 
oppressive, or wasteful competition, or for regulating stops, schedules, and 
character of service, or for other cooperative working arrangements. 


Approval by Authority 


(b) The Authority shall by order disapprove any such contract or agree- 
ment, whether or not previously approved by it, that it finds to be adverse to 
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the public interest, or in violation of this Act, and shall by order approve any 
such contract or agreement, or any modification or cancelation thereof, that it 
does not find to be adverse to the public interest, or in violation of this Act. 


ForM oF CONTROL 


Sec. 413. For the purposes of this title, whenever reference is made to 
control, it is immaterial whether such control is direct or indirect. 


LEGAL RESTRAINTS 


Sec. 414. Any person affected by any order made under sections 408, 
409, or 412 of this Act shall be, and is hereby, relieved from the operations 
of the “antitrust laws”, as designated in section 1 of the Act entitled “An 
Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes”, approved October 15, 1914, and of all other re- 
straints or prohibitions made by, or imposed under, authority of law, insofar 
as may be necessary to enable such person to do anything authorized, 
approved, or required by such order. 


Inquiry Into Arr CARRIER MANAGEMENT 


Sec. 415. For the purpose of exercising and performing its powers and 
duties under this Act, the Authority is empowered to inquire into the man- 
agement of the business of any air carrier and, to the extent reasonably 
necessary for any such inquiry, to obtain from such carrier, and from any 
person controlling or controlled by, or under common control with, such 


air carrier, full and complete reports and other information. 


CLASSIFICATION AND EXEMPTION OF CARRIERS 


Classification 


Sec. 416. (a) The Authority may from time to time establish such 
just and reasonable classifications or groups of air carriers for the purposes 
of this title as the nature of the services performed by such air carriers shall 
require; and such just and reasonable rules, and regulations, pursuant to 
and consistent with the provisions of this title, to be observed by each 
such class or group, as the Authority finds necessary in the public interest. 


Exemptions 


(b) (1) The Authority, from time to time and to the extent necessary, 
may (except as provided in paragraph (2) of this subsection) exempt from 
the requirements of this title or any provision thereof, or any rule, regula- 
tion, term, condition, or limitation prescribed thereunder, any air carrier 
or class of air carriers, if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air carriers by reason of 
the limited extent of, or unusual circumstances affecting, the operations of 
such air carrier or class of air carriers and is not in the public interest. 

(2) The Authority shall not exempt any air carrier from any provision 
of subsection (1) of section 401 of this title, except that (A) any air carrier 
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not engaged in scheduled air transportation, and (B), to the extent that the 
operations of such air carrier are conducted during daylight hours, any 
air carrier engaged in scheduled air transportation, may be exempted from 
the provisions of paragraphs (1) and (2) of such subsection if the Authority 
finds, after notice and hearing, that, by reason of the limited extent of, or 
unusual circumstances affecting, the operations of any such air carrier, 
the enforcement of such paragraphs is or would be such an undue burden 
on such air carrier as to obstruct its development and prevent it from 
beginning or continuing operations, and that the exemption of such air 
carrier from such paragraphs would not adversely affect the public interest: 
Provided, That nothing in this subsection shall be deemed to authorize the 
Authority to exempt any air carrier from any requirement of this title, or 
any provision thereof, or any rule, regulation, term, condition, or limitation 
prescribed thereunder which provides for maximum flying hours for pilots 
or copilots. 


Title V—Nationality and Ownership of Aircraft 
REGISTRATION OF AIRCRAFT NATIONALITY 
Registration Required 


Sec. 501. (a) It shall be unlawful for any person to operate or navigate 
any aircraft eligible for registration if such aircraft is not registered by its 
owner as provided in this section, or (except as provided in section 6 of 
the Air Commerce Act of 1926, as amended) to operate or navigate within 
the United States any aircraft not eligible for registration: Provided, That 
aircraft of the national defense forces of the United States may be operated 
and navigated without being so registered if such aircraft are identified, 
by the agency having jurisdiction over them, in a manner satisfactory to the 
Authority. The Authority may, by regulation, permit the operation and 
navigation of aircraft without registration by the owner for such reasonable 
periods after transfer of ownership thereof as the Authority may prescribe. 


Eligibility for Registration 


(b) An aircraft shall be eligible for registration if, but only if— 

(1) It is owned by a citizen of the United States and is not registered 
under the laws of any foreign country; or 

(2) It is an aircraft of the Federal Government, or of a State, Terri- 
tory, or possession of the United States, or the District of Columbia, or of a 
political subdivision thereof. 


Issuance of Certificate 


(c) Upon request of the owner of any aircraft eligible for registration, 
such aircraft shall be registered by the Authority and the Authority shall 
issue to the owner thereof a certificate of registration. 


Applications 


(d) Applications for such certificates shall be in such form, be filed in 
such manner, and contain such information as the Authority may require. 
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Suspension or Revocation 


(e) Any such certificate may be suspended or revoked by the Authority 
for any cause which renders the aircraft ineligible for registration. 


Effect of Registration 


(f) Such certificate shall be conclusive evidence of nationality for 
international purposes, but not in any proceeding under the laws of the 
United States. Registration shall not be evidence of ownership of aircraft 
in any proceeding in which such ownership by a particular person is, or 
may be, in issue. 


REGISTRATION OF ENGINES, PROPELLERS, AND APPLIANCES 


Sec. 502. The Authority may establish reasonable rules and regula- 
tions for registration and identification of aircraft engines, propellers, and 
appliances, in the interest of safety, and no aircraft engine, propeller, or 
appliance shall be used in violation of any such rule or regulation. 


RECORDATION oF AIRCRAFT OWNERSHIP 
Establishment of Recording System 


Sec. 503. (a) The Authority shall establish and maintain a system for 
recording all conveyances affecting the title to, or interest in, any civil 
aircraft of the United States. 


Conveyances to be Recorded 


(b) No conveyance made or given on or after the effective date of this 
section, which affects the title to, or interest in, any civil aircraft of the 
United States, or any portion thereof, shall be valid in respect of such 
aircraft or portion thereof against any person other than the person by 
whom the conveyance is made or given, his heir or devisee, and any per- 
son having actual notice thereof, until such conveyance is recorded in the 
office of the secretary of the Authority. Every such conveyance so re- 
corded in the office of the secretary of the Authority shall be valid as to all 
persons without further recordation. Any instrument, recordation of which 
is required by the provisions of this section, shall take effect from the date 
of its recordation, and not from the date of its execution. 


Form of Conveyance 


(c) No conveyance shall be recorded unless it states the interest in the 
aircraft of the person by whom such conveyance is made or given or, in 
the case of a contract of conditional sale, the interest of the vendor, and 
states the interest transferred by the conveyance, and unless it shall have 
been acknowledged before a notary public or other officer authorized by 
law of the United States, or of a State, Territory, or possession thereof, 
or the District of Columbia, to take acknowledgment of deeds. 
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Index of Conveyances 


(d) The Authority shall record conveyances delivered to it in the order 
of their reception, in files to be kept for that purpose, and indexed to show— 
(1) the identifying description of the aircraft; 
(2) the names of the parties to the conveyance; 
(3) the time and date of reception of the instrument and the time 
and date of recordation thereof; 
(4) the interest in the aircraft transferred by the conveyance; and 
(5) if such conveyance is made as security for indebtedness, the 
amount and date of maturity of such indebtedness. 


Regulations 


(e) The Authority is authorized to provide by regulation for the en- 
dorsement upon certificates of registration, or aircraft certificates, of in- 
formation with respect to the ownership of the aircraft for which each 
certificate is issued, for the recording of discharges and satisfactions of 
recorded instruments and other transactions affecting title to, or interest in, 
aircraft, and for such other records, proceedings, and details as may be 
necessary to facilitate the determination of the rights of parties dealing with 
civil aircraft of the United States. 


Previously Unrecorded Ownership 


(f) The person applying for the issuance or renewal of an airworthi- 
ness certificate for an aircraft with respect to which there has been no 
recordation of ownership as provided in this section shall present with his 
application such information with respect to the ownership of the aircraft as 
the Authority shall deem necessary to show the persons who are holders 
of property interests*in such aircraft and the nature and extent of such 
interests. 


Title VI—Civil Aeronautics Safety Regulation 
GENERAL SAFETY Powers AND DutTIEs 
Minimum Standards; Rules and Regulations 


Sec. 601. (a) The Authority is empowered, and it shall be its duty to 
promote safety of flight in air commerce by prescribing and revising from 
time to time— 

(1) Such minimum standards governing the design, materials, 
workmanship, construction, and performance of aircraft, aircraft engines, 
and propellers as may be required in the interest of safety; 

(2) Such minimum standards governing appliances as may be re- 
quired in the interest of safety; 

(3) Reasonable rules and regulations and minimum standards gov- 
erning, in the interest of safety, (A) the inspection, servicing, and 
overhaul of aircraft, aircraft engines, propellers, and appliances; (B) the 
equipment and facilities for such inspection, servicing, and overhaul; and 
(C) in the discretion of the Authority, the periods for, and the manner 
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in, which such inspection, servicing, and overhaul shall be made, in- 
cluding provision for examinations and reports by properly qualified 
private persons whose examinations or reports the Authority may 
accept in lieu of those made by its officers and employees; 

(4) Reasonable rules and regulations governing the reserve supply 
of aircraft, aircraft engines, propellers, appliances, and aircraft fuel 
and oil, required in the interest of safety, including the reserve supply 
of aircraft fuel and oil which shall be carried in flight; 

(5) Reasonable rules and regulations governing, in the interest of 
safety, the maximum hours or periods of service of airmen, and other 
employees, of air carriers; and 

(6) Such reasonable rules and regulations, or minimum standards, 
governing other practices, methods, and procedure, as the Authority 
may find necessary to provide adequately for safety in air commerce; and 

(7) Air traffic rules governing the flight of,‘and for the navigation, 
protection, and identification of, aircraft, including rules as to safe alti- 
tudes of flight and rules for the prevention of collisions between aircraft, 
and between aircraft and land or water vehicles. 


Needs of Service to Be Considered; Classifications of Standards, 
and so Forth 


(b) In prescribing standards, rules, and regulations, and in issuing 
certificates under this title, the Authority shall give full consideration to 
the duty resting upon air carriers to perform their services with the highest 
possible degree of safety in the public interest and to any differences 
between air transportation and other air commerce; and it shall make 
classifications of such standards, rules, regulations, and certificates appro- 
priate to the differences between air transportation and other air commerce. 
The Authority may authorize any aircraft, aircraft engine, propeller, or 
appliance, for which an aircraft certificate authorizing use thereof in air 
transportation has been issued, to be used in other air commerce without 
the issuance of a further certificate. The Authority shall exercise and 
perform its powers and duties under this Act in such manner as will best 
tend to reduce or eliminate the possibility of, or recurrence of, accidents 
in air transportation, but shall not deem itself required to give preference 
to either air transportation or other air commerce in the administration 
and enforcement of this title. 


AIRMAN CERTIFICATES 


Power to Issue Certificate 


Sec. 602. (a) The Authority is empowered to issue airman certificates 
specifying the capacity in which the holders thereof are authorized to serve 
as airmen in connection with aircraft. 


Issuance of Certificate 


(b) Any person may file with the Authority an application for an 
airman certificate. If the Authority finds, after investigation, that such 
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person possesses proper qualifications for, and is physically able to perform 
the duties pertaining to, the position for which the airman certificate is 
scught, it shall issue such certificate, containing such terms, conditions, and 
limitations as to duration thereof, periodic or special examinations, tests of 
physical fitness, and other matters as the Authority may determine to be 
necessary to assure safety in air commerce. Any person whose application 
for the issuance or renewal of an airman certificate is denied may file with 
the Authority a petition for reconsideration, and the Authority shall there- 
upon assign such application for hearing at a place convenient to the 
applicant’s place of residence or employment: Provided, That the Authority 
may, in its discretion, prohibit or restrict the issuance of airman certificates 
to aliens, or may make such issuance dependent on the terms of reciprocal 
agreements entered into with foreign governments. 


Form and Recording of Certificate 


(c) Each certificate shall be numbered and recorded by the Authority; 
shall state the name and address of, and contain a description of, the 
person to whom the certificate is issued; and shall be entitled with the 
designation of the class covered thereby. Certificates issued to all pilots 
serving in scheduled air transportation shall be designated “air-line trans- 
port pilot” of the proper class. 


AIRCRAFT CERTIFICATES 
Type Certificates 


Sec. 603. (a) (1) The Authority is empowered to issue type cer- 
tificates for aircraft, aircraft engines, and propellers; to specify in regulations 
the appliances for which the issuance of type certificates is reasonably 
required in the interest of safety; and to issue such certificates for appli- 
ances so specified. 

(2) Any interested person may file with the Authority an application 
for a type certificate for an aircraft, aircraft engine, propeller, or appliance 
specified in regulations under paragraph (1) of this subsection. Upon 
receipt of an application, the Authority shall make an investigation thereof 
and may hold hearings thereon. The Authority shall make, or require the 
applicant to make, such tests during manufacture and upon completion as 
the Authority deems reasonably necessary in the interest of safety, including 
flight tests and tests of raw materials or any part or appurtenance of such 
aircraft, aircraft engine, propeller, or appliance. If the Authority finds that 
such aircraft, aircraft engine, propeller, or appliance is of proper design, 
material, specification, construction, and performance for safe operation, and 
meets the minimum standards, rules, and regulations prescribed by the 
Authority, it shall issue a type certificate therefor. The Authority may 
prescribe in any such certificate the duration thereof and such other terms, 
conditions, and limitations as are required in the interest of safety. The 
Authority may record upon any certificate issued for aircraft, aircraft engines, 
or propellers, a numerical determination of all of the essential factors relative 
to the performance of the aircraft, aircraft engine, or propeller for which 
the certificate is issued. 
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Production Certificate 


(b) Upon application, and if it satisfactorily appears to the Authority 
that duplicates of any aircraft, aircraft engine, propeller, or appliance for 
which a type certificate has been issued will conform to such certificate, the 
Authority shall issue a production certificate authorizing the production of 
duplicates of such aircraft, aircraft engines, propellers, or appliances. The 
Authority shall make such inspection and may require such tests of any 
aircraft, aircraft engine, propeller, or appliance manufactured under a 
production certificate as may be necessary to assure manufacture of each 
unit in conformity with the type certificate or any amendment or modifica- 
tion thereof. The Authority may prescribe in any such production certificate 
the duration thereof and such other terms, conditions, and limitations as are 
required in the interest of safety. 


Airworthiness Certificate 


(c) The registered owner of any aircraft may file with the Authority 
an application for an airworthiness certificate for such aircraft. If the 
Authority finds that the aircraft conforms to the type certificate therefor, 
and, after inspection, that the aircraft is in condition for safe operation, it 
shall issue an airworthiness certificate. The Authority may prescribe in 
such certificate the duration of such certificate, the type of service for which 
the aircraft may be used, and such other terms, conditions, and limitations 
as are required in the interest of safety. Each such certificate shall be 
registered by the Authority and shall set forth such information as the 
Authority may deem advisable. The certificate number, or such other indi- 
vidual designation as may be required by the Authority, shall be displayed 
upon each aircraft in accordance with regulations prescribed by the Authority. 


Arr CARRIER OPERATING CERTIFICATES 


Power to Issue 


Sec. 604. (a) The Authority is empowered to issue air carrier operat- 
ing certificates and to establish minimum safety standards for the operation 
of the air carrier to whom any such certificate is issued. 


Issuance 


(b) Any person desiring to operate as an air carrier may file with the 
Authority an application for an air carrier operating certificate. If the 
Authority finds, after investigation, that such person is properly and ade- 
quately equipped and able to conduct a safe operation in accordance with 
the requirements of this Act and the rules, regulations, and standards pre- 
scribed thereunder, it shall issue an air carrier operating certificate to such 
person. Each air carrier operating certificate shall prescribe such terms, 
conditions, and limitations as are reasonably necessary to assure safety in 
air transportation, and shall specify the points to and from which, and the 
civil airways over which, such person is authorized to operate as an air 
carrier under an air carrier operating certificate. 
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MAINTENANCE OF EQUIPMENT IN AIR TRANSPORTATION 
Duty of Carriers and Airmen 


Sec. 605. (a) It shall be the duty of each air carrier to make, or cause 
to be made, such inspection, maintenance, overhaul, and repair of all equip- 
ment used in air transportation as may be required by this Act, or the 
orders, rules, and regulations of the Authority issued thereunder. And it 
shall be the duty of every person engaged in operating, inspecting, main- 
taining, or overhauling equipment to observe and comply with the require- 
ments of this Act relating thereto, and the orders, rules, and regulations 
issued thereunder. 


Inspection 


(b) The Authority shall employ inspectors who shall be charged with 
the duty (1) of making such inspections of aircraft, aircraft engines, pro- 
pellers, and appliances designed for use in air transportation, during manu- 
facture, and while used by an air carrier in air transportation, as may be 
necessary to enable the Authority to determine that such aircraft, aircraft 
engines, propellers, and appliances are in safe condition and are properly 
maintained for operation in air transportation; and (2) of advising and 
cooperating with each air carrier in the inspection and maintenance thereof 
by the air carrier. Whenever any inspector shall, in the performance of his 
duty, find that any aircraft, aircraft engine, propeller, or appliance, used or 
intended to be used by any air carrier in air transportation, is not in con- 
dition for safe operation, he shall so notify the carrier, in such form and 
manner as the Authority may prescribe; and, for a period of five days 
thereafter, such aircraft, aircraft engine, propeller, or appliance shall not 
be used in air transportation, or in such manner as to endanger air trans- 
portation, unless found by the Authority or its inspector to be in condition 
for safe operation. 


Arr NAVIGATION FaciLity RATING 


Sec. 606. The Authority is empowered to inspect, classify, and rate any 
air navigation facility available for the use of civil aircraft of the United 
States, as to its suitability for such use. The Authority is empowered to 
issue a certificate for any such air navigation facility. 


Arr AcEency RATING 


Sec. 607. The Authority is empowered to provide for the examination 
and rating of (1) civilian schools giving instruction in flying or in the 
repair, alteration, maintenance, and overhaul of aircraft, aircraft engines, 
propellers, and appliances, as to the adequacy of the course of instruction, 
the suitability and airworthiness of the equipment, and the competency of 
the instructors; (2) repair stations or shops for the repair, alteration, 
maintenance, and overhaul of aircraft, aircraft engines, propellers, or appli- 
ances, as to the adequacy and suitability of the equipment, facilities, and 
materials for, and methods of, repair, alteration, maintenance, and overhaul 
of aircraft, aircraft engines, propellers, and appliances, and the competency 
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of those engaged in the work or giving any instruction therein; and (3) 
such other air agencies as may, in its opinion, be necessary in the interest 
of the public. The Authority is empowered to issue certificates for such 
schools, repair stations, and other agencies. 


Form or APPLICATIONS 


Sec. 608. Applications for certificates under this title shall be in such 
form, contain such information, and be filed and served in such manner 
as the Authority may prescribe, and shall be under oath whenever the 
Authority so requires. 


AMENDMENT, SUSPENSION, AND REVOCATION OF CERTIFICATES 


Sec. 609. The Authority may, from time to time, reinspect any air- 
craft, aircraft engine, propeller, appliance, air navigation facility, or air 
agency, may reexamine any airman, and, after investigation, and upon notice 
and hearing, may alter, amend, modify, or suspend, in whole or in part, 
any type certificate, production certificate, airworthiness certificate, airman 
certificate, air carrier operating certificate, air navigation facility certificate, 
or air agency certificate if the interest of the public so requires, or may 
revoke, in whole or in part, any such certificate for any cause which, at 
the time of revocation, would justify the Authority in refusing to issue to 
the holder of such certificate a like certificate. In cases of emergency, any 
such certificate may be suspended, in whole or in part, for a period not in 
excess of thirty days, without regard to any requirement as to notice and 
hearing. The Authority shall immediately give notice of such suspension 
to the holder of such certificate and shall enter upon a hearing which shall 
be disposed of as speedily as possible. During the pendency of the pro- 
ceeding the Authority may further suspend such certificate, in whole or in 
part, for an additional period not in excess of thirty days. 


PROHIBITIONS 
Violations of Title 


Sec. 610. (a) It shall be unlawful— 

(1) For any person to operate in air commerce and civil aircraft 
for which there is not currently in effect an airworthiness certificate, 
or in violation of the terms of any such certificate; 

(2) For any person to serve in any capacity as an airman in con- 
nection with any civil aircraft used in air commerce without an airman 
certificate authorizing him to serve in such capacity, or in violation of 
the terms of any such certificate; 

(3) For any person to employ for service in connection with any 
civil aircraft used in air commerce an airman who does not have an air- 
man certificate authorizing him to serve in the capacity for which he is 
employed ; 

(4) For any person to operate as an air carrier without an air 
carrier operating certificate, or in violation of the terms of any such 
certificate; and 
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(5) For any person to operate aircraft in air commerce in violation 
of any other rule, regulation, or certificate of the Authority under this 
title. 


Exemption of Foreign Aircraft and Airmen 


(b) Foreign aircraft and airmen serving in connection therewith may, 
except with respect to the observance by such airmen of the air traffic rules, 
be exempted from the provisions of subsection (a) of this section, to the 
extent, and upon such terms and conditions, as may be prescribed by the 
Authority as being in the interest of the public. 


Title VII—Air Safety Board 
CREATION AND ORGANIZATION OF BoarpD 
Appointment of Board 


Sec. 701. (a) There is created and established within the Authority 
an Air Safety Board. Such Board shall consist of three members to be 
appointed by the President by and with the advice and consent of the Senate. 
One of the members shall, at the time of his nomination, be an active airline 
pilot and shall have flown not less than three thousand hours in scheduled 
air transportation. Each member of the Board shall be a citizen of the 
United States and shall continue in office as designated by the President at 
the time of nomination until the last day of the second, fourth, and sixth 
calendar years, respectively, following the passage of this Act, but their 
successors shall be appointed for terms of six years, except that any person 
appointed to fill a vacancy occurring prior to the expiration of the term for 
which his predecessor was appointed shall be appointed only for the re- 
mainder of such term. Any member of the Board may be appointed to 
succeed himself. The Board shall annually elect one of its members as 
chairman of the Board. Each member of the Board shall receive a salary 
of $7,500 per annum. No member of the Board shall have any pecuniary 
interest in or own any stock in or bonds of any civil aeronautics enterprise. 


Personnel 


(b) Subject to the provisions of the civil-service laws and the Classifi- 
cation Act of 1923, as amended, the Board shall appoint, fix the salaries, and 
prescribe the duties, of such assistants and other employees as it shall deem 
necessary in exercising and performing its powers and duties under this Act. 
Such of the personnel transferred to the Authority from the Department of 
Commerce under section 203 of this Act as were regularly employed in the 
investigation and analysis of accidents in air commerce prior to such transfer 
may, upon request of the Board, be transferred to the Board. 


Temporary Personnel 


(c) The Board may, without regard to the civil-service laws, engage, 
for temporary service in the investigation of any accident involving aircraft, 
persons other than officers or employees of the United States and may fix 
their compensation without regard to the ‘Classification Act of 1923, as 
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amended; and may, with the consent of the head of the executive department 
or independent establishment under whose jurisdiction the officer or employee 
is serving, secure for such service any officer or employee of the United 
States. ig 


Authorization of Expenditures 


(d) All expenses incurred by the Board in the investigation of accidents, 
or for the maintenance or operation of aircraft acquired for the use of the 
Board, shall be allowed upon vouchers approved by the chairman of the 
Board. The members and assistants of the Board are authorized to travel 
in the same manner as employees of the Authority. 


Preservation of Records and Reports 


(e) The records and reports of the Board shall be preserved in the 
custody of the secretary of the Authority in the same manner and subject to 
the same provisions respecting publication as the records and reports of the 
Authority, except that any publication thereof shall be styled “Air Safety 
Board of the Civil Aeronautics Authority,” and that no part of any report 
or reports of the Board or the Authority relating to any accident, or the 
investigation thereof, shall be admitted as evidence or used in any suit or 
action for damages growing out of any matter mentioned in such report 
or reports. 


DUTIES OF THE BoArpD 
General Duties 


Sec. 702. (a) It shall be the duty of the Board to— 

(1) Make rules and regulations, subject to the approval of the 
Authority, governing notification and report of accidents involving air- 
craft; 

(2) Investigate such accidents and report to the Authority the facts, 
conditions, and circumstances relating to each accident and the probable 
cause thereof; 

(3) Make such recommendations to the Authority as, in its opinion, 
will tend to prevent similar accidents in the future; 


(4) Make such reports and recommendations public in such form 
and manner as may be deemed by it to be in the public interest; and 


(5) Assist the Authority in ascertaining what will best tend to re- 
duce or eliminate the possibility of, or recurrence of, accidents by in- 
vestigating such complaints filed with the Authority or the Board, and 
by conducting such special studies and investigations, on matters per- 
taining to safety in air navigation and the prevention of accidents, as 
may be requested or approved by the Authority. 


Manner of Performance 


(b) The Board shall exercise and perform its powers and duties inde- 
pendently of the Authority and shall not be assigned any duties in, or in 
connection with, any other section or unit of the Authority. 
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Conduct of Investigations 


(c) In conducting any hearing or investigation, any member of the 
Board or any other officer or employee of the Board or any other person 
engaged or secured under subsection (c) of section 701 shall have the same 
powers as the examiners or other employees of the Authority have with 
respect to hearings or investigations conducted by the Authority. 


Aircraft 


(d) Any aircraft, aircraft engine, propeller, or appliance affected by, 
or involved in, an accident in air commerce shall be preserved in accordance 
with, and shall not be moved except in accordance with, regulations pre- 
scribed by the Board. 


Title VIII—Other Administrative Agencies 
THE PRESIDENT OF THE UNITED STATES 


Sec. 801. The issuance, denial, transfer, amendment, cancelation, sus- 
pension, or revocation of, and the terms, conditions, and limitations contained 
in, any certificate authorizing an air carrier to engage in overseas or foreign 
air transportation, or air transportation between places in the same Territory 
or possession, or any permit issuable to any foreign air carrier under section 
402, shall be subject to the approval of the President. Copies of all applica- 
tions in respect of such certificates and permits shall be transmitted to the 
President by the Authority before hearing thereon, and all decisions thereon 
by the Authority shall be submitted to the President before publication 
thereof. This section shall not apply to the issuance or denial of any certifi- 
cate issuable under section 401 (e) or any permit issuable under section 
402 (c) or to the original terms, conditions, or limitations of any such 
certificate or permit. 


THE DEPARTMENT OF STATE 


Sec. 802. The Secretary of State shall advise the Authority of, and 
consult with the Authority concerning, the negotiations of any agreements 
with foreign governments for the establishment or development of air navi- 
gation, including air routes and services. 


WEATHER BurEAU 


Sec. 803. In order to promote the safety and efficiency of aircraft to 
the highest possible degree, the Chief of the Weather Bureau, under the di- 
rection of the Secretary of Agriculture, shall, in addition to any other 
functions or duties pertaining to weather information for other purposes, 
(1) make such observations, measurements, investigations, and studies of 
atmospheric phenomena, and establish such meteorological offices and sta- 
tions, as are necessary or best suited for ascertaining, in advance, information 
concerning probable weather conditions; (2) furnish such reports, forecasts, 
warnings, and advices to the Authority, and to such air carriers and other 
persons engaged in civil aeronautics as may be designated by the Authority, 
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and to such other persons as the Chief of the Weather Bureau may deter- 
mine, and such reports shall be made in such manner and with such fre- 
quency as will best result in safety in air navigation; (3) cooperate with 
any person employed by air carriers in meteorological service; and (4) detail 
annually not to exceed ten members of the Weather Bureau personnel for 
training at Government expense, either at civilian institutions, or otherwise, 
in advanced methods of meteorological science: Provided, That no such 
member shall lose his individual status or seniority rating in the Bureau 
merely by reason of absence due to such training. 


Title IX—Penalties 
Civit PENALTIES 
Safety and Postal Offenses 


Sec. 901. (a) Any person who violates (1) any provision of titles V, 
VI, and VII of this Act, or any provision of subsection (a) (1) of section 
11 of the Air Commerce Act of 1926, as amended, or (2) any rule or regu- 
lation issued by the Postmaster General under this Act, shall be subject to a 
civil penalty of not to exceed $1,000 for each such violation. Any such 
penalty may be compromised by the Authority or the Postmaster General, 
as the case may be. The amount of such penalty, when finally determined, 
or the amount agreed upon in compromise, may be deducted from any sums 
owing by the United States to the person charged. 


Liens 


(b) In case an aircraft is involved in such violation and the violation 
is by the owner or person in command of the aircraft, such aircraft shall 
be subject to lien for the penalty: Provided, That this subsection shall not 
apply to a violation of a rule or regulation of the Postmaster General. 


CRIMINAL PENALTIES 
General 


Sec. 902. (a) Any person who knowingly and willfully violates any 
provision of this Act (except titles V, VI, and VII), or any order, rule, 
or regulation issued under any such provision or any term, condition, or 
limitation of any certificate or permit issued under title IV, for which no 
penalty is otherwise herein provided, shall be deemed guilty of a misde- 
meanor and upon conviction thereof shall be subject for the first offense 
to a fine of not more than $500, and for any subsequent offense to a fine 
of not more than $2,000. If such violation is a continuing one, each day of 
such violation shall constitute a separate offense. 


Forgery of Certificates 


(b) Any person who knowingly and willfully forges, counterfeits, alters, 
or falsely makes any certificate authorized to be issued under this Act, or 
knowingly uses or attempts to use any such fraudulent certificate, shall be 
deemed guilty of a misdemeanor and upon conviction thereof shall be sub- 
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ject to a fine of not exceeding $1,000 or to imprisonment not exceeding 
three years, or to both such fine and imprisonment. 


Interference With Air Navigation 


(c) A person shall be subject to a fine of not exceeding $5,000 or to 
imprisonment not exceeding five years, or to both such fine and imprisonment, 
who— 

(1) with intent to interfere with air navigation within the United 

States, exhibits within the United States any light or signal at such place 

or in such manner that it is likely to be mistaken for a true light or 

signal established pursuant to this Act, or for a true light or signal in 
connection with an airport or other air navigation facility; or 

(2) after due warning by the Administrator, continues to maintain 
any misleading light or signal; or 

(3) knowingly removes, extinguishes, or interferes with the opera- 
tion of any such true light or signal. 


Granting Rebates 


(d) Any air carrier or foreign air carrier, or any officer, agent, em- 
ployee, or representative thereof, who shall, knowingly and willfully, offer, 
grant, or give, or cause to be offered, granted, or given, any rebate or other 
concession in violation of the provisions of this Act, or who, by any device 
or means, shall, knowingly and willfully, assist, or shall willingly suffer 


or permit, any person to obtain transportation or services subject to this 
Act at less than the rates, fares, or charges lawfully in effect, shall be deemed 
guilty of a misdemeanor and, upon conviction thereof, shall be subject for 
each offense to a fine of not less than $100 and not more than $5,000. 


Failure to File Reports; Falsification of Records 


(e) Any air carrier, or any officer, agent, employee, or representative 
thereof, who shall, knowingly and willfully, fail or refuse to make a report 
to the Authority as required by this Act, or to keep or preserve accounts, 
records, and memoranda in the form and manner prescribed or approved by 
the Authority, or shall, knowingly and willfully, falsify, mutilate, or alter 
any such report, account, record, or memorandum, or shall knowingly and 
willfully file any false report, account, record, or memorandum, shall be 
deemed guilty of a misdemeanor and, upon conviction thereof, be subject for 
each offense to a fine of not less than $100 and not more than $5,000. 


Divulging Information 


(£) If any member of the Authority or the Air Safety Board, or the 
Administrator, or any officer or employee of any of them, shall knowingly 
and willfully divulge any fact or information which may come to his knowl- 
edge during the course of an examination of the accounts, records, and 
memoranda of any air carrier, or which is withheld from public disclosure 
under section 1104, except as he may be directed by the Authority, or the Air 
Safety Board in the case of information ordered to be withheld by it, or by 
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a court of competent jurisdiction or a judge thereof, he shall upon con- 
viction thereof be subject for each offense to a fine of not more than $5,000 
or imprisonment for not more than two years, or both. 


Refusal to Testify 


(g) Any person who shall neglect or refuse to attend and testify, or to 
answer any lawful inquiry, or to produce books, papers, or documents, if in 
his power to do so, in obedience to the subpena or lawful requirement of the 
Authority or the Air Safety Board, shall be guilty of a misdemeanor and, 
upon conviction thereof, shall be subject to a fine of not less than $100 nor 
more than $5,000, or imprisonment for not more than one year, or both. 


VENUE AND PROSECUTION OF OFFENSES 
Venue 


Sec. 903. (a) The trial of any offense under this Act shall be in the 
district in which such offense is committed; or if the offense is committed 
upon the high seas, or out of the jurisdiction of any particular State or 
district, the trial shall be in the district where the offender may be found or 
into which he shall be first brought. Whenever the offense is begun in one 
jurisdiction and completed in another it may be dealt with, inquired of, tried, 
determined, and punished in either jurisdiction in the same manner as if the 
offense had been actually and wholly committed therein. 


Procedure in Respect of Civil Penalties 


(b) (1) Any civil penalty imposed under this Act may be collected by 
proceedings in personam against the person subject to the penalty and, in 
case the penalty is a lien, by proceedings in rem against the aircraft, or by 
either method alone. Such proceedings shall conform as nearly as may be to 
civil suits in admiralty, except that either party may demand trial by jury 
of any issue of fact, if the value in controversy exceeds $20, and the facts 
so tried shall not be reexamined other than in accordance with the rules 
of the common law. The fact that in a libel in rem the seizure is made at 
a place not upon the high seas or navigable waters of the United States 
shall not be held in any way to limit the requirement of the conformity of 
the proceedings to civil suits in rem in admiralty. 

(2) Any aircraft subject to such lien may be summarily seized by and 
placed in the custody of such persons as the Authority may by regulation 
prescribe, and a report of the cause shall thereupon be transmitted to the 
United States attorney for the judicial district in which the seizure is made. 
The United States attorney shall promptly institute proceedings for the en- 
forcement of the lien or notify the Authority of his failure so to act. 

(3) The aircraft shall be released from such custody upon payment of 
the penalty or the amount agreed upon in compromise; or seizure in pur- 
suance of process of any court in proceedings in rem for enforcement of 
the lien, or notification by the United States attorney of failure to institute 
such proceedings; or deposit of a bond in such amount and with such sureties 
as the Authority may prescribe, conditioned upon the payment of the penalty 
or the amount agreed upon in compromise. 
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(4) The Supreme Court of the United States, and under its direction 
other courts of the United States, may prescribe rules regulating such pro- 
ceedings in any particular not provided by law. 


Title X—Procedure 


Conbuct OF PROCEEDINGS 


Sec. 1001. The Authority may conduct its proceedings in such manner 
as will be conducive to the proper dispatch of business and to the ends of 
justice. No member of the Authority shall participate in any hearing or 
proceeding in which he has a pecuniary interest. Any person may appear 
before the Authority and be heard in person or by attorney. Every vote and 
official act of the Authority shall be entered of record, and its proceedings 
shall be open to the public upon the request of any interested party unless the 
Authority determines that secrecy is requisite on grounds of national defense. 


CoMPLAINTS To AND INVESTIGATIONS By THE AUTHORITY 


Filing of Complaints Authorized 


Sec. 1002. (a) Any person may file with the Authority a complaint in 
writing with respect to anything done or omitted to be done by any person 
in contravention of any provision of this Act, or of any requirement estab- 
lished pursuant thereto. If the person complained against shall not satisfy 
the complaint and there shall appear to be any reasonable ground for investi- 
gating the complaint, it shall be the duty of the Authority to investigate the 
matters complained of. Whenever the Authority is of the opinion that any 
complaint does not state facts which warrant an investigation or action on 
its part, it may dismiss such complaint without hearing. 


Investigations on Initiative of Authority 


(b) The Authority is empowered at any time to institute an investiga- 
tion, on its own initiative, in any case and as to any matter or thing con- 
cerning which complaint is authorized to be made to or before the Authority 
by any provision of this Act, or concerning which any question may arise 
under any of the provisions of this Act, or relating to the enforcement of 
any of the provisions of this Act. The Authority shall have the same power 
to proceed with any investigation instituted on its own motion as though it 
had been appealed to by complaint. 


Entry of Orders for Compliance With Act 


(c) If the Authority finds, after notice and hearing, in any investiga- 
tion instituted upon complaint or upon its own initiative, that any person 
has failed to comply with any provision of this Act or any requirement 
established pursuant thereto, the Authority shall issue an appropriate order 
to compel such person to comply therewith. 


Power to Prescribe Rates and Practices of Air Carriers 


(d) Whenever, after notice and hearing, upon complaint, or upon its 
Own initiative, the Authority shall be of the opinion that any individual or 
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joint rate, fare, or charge demanded, charged, collected or received by any 
air carrier for interstate or overseas air transportation, or any classification, 
rule, regulation, or practice affecting such rate, fare, or charge, or the value 
of the service thereunder, is or will be unjust or unreasonable, or unjustly 
discriminatory, or unduly preferential, or unduly prejudicial, the Authority 
shall determine and prescribe the lawful rate, fare, or charge (or the maxi- 
mum or minimum, or the maximum and minimum thereof) thereafter to be 
demanded, charged, collected, or received, or the the lawful classification, 
rule, regulation, or practice thereafter to be made effective: Provided, That 
as to rates, fares, and charges for overseas air transportation, the Authority 
shall determine and prescribe only a just and reasonable maximum or mini- 
mum or maximum and minimum rate, fare, or charge. 


Rule of Rate Making 


(e) In exercising and performing its powers and duties with respect 
to the determination of rates for the carriage of persons or property, the 
Authority shall take into consideration, among other factors— 

(1) The effect of such rates upon the movement of traffic; 

(2) The need in the public interest of adequate and efficient trans- 
portation of persons and property by air carriers at the lowest cost 
consistent with the furnishing of such service; 

(3) Such standards respecting the character and quality of service 
to be rendered by air carriers as may be prescribed by or pursuant to 
law; 

(4) The inherent advantages of transportation by aircraft; and 

(5) The need of each carrier for revenue sufficient to enable such 
air carrier, under honest, economical, and efficient management, to pro- 
vide adequate and efficient air carrier service. 


Removal of Discrimination in Foreign Air Transportation 


(f{) Whenever, after notice and hearing, upon complaint, or upon its 
own initiative, the Authority shall be of the opinion that any individual 
or joint rate, fare, or charge demanded, charged, collected, or received by 
any air carrier or foreign air carrier for foreign air transportation, or any 
classification, rule, regulation, or practice affecting such rate, fare, or charge 
or the value of the service thereunder, is or will be unjustly discriminatory, 
or unduly preferential, or unduly prejudicial, the Authority may alter the 
same to the extent necessary to correct such discrimination, preference, or 
prejudice and make an order that the air carrier or foreign air carrier shall 
discontinue demanding, charging, collecting, or receiving any such discrim- 
inatory, preferential, or prejudicial rate, fare, or charge, or enforcing any 
such discriminatory, preferential, or prejudicial classification, rule, regula- 
tion, or practice. 


Suspension of Rates 


(g) Whenever any air carrier shall file with the Authority a tariff stat- 
ing a new individual or joint (between air carriers) rate, fare, or charge for 
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interstate or overseas air transportation or any classification, rule, regulation, 
or practice affecting such rate, fare, or charge, or the value of the service 
thereunder, the Authority is empowered, upon complaint or upon its own 
initiative, at once, and, if it so orders, without answer or other formal plead- 
ing by the air carrier, but upon reasonable notice, to enter upon a hearing 
concerning the lawfulness of such rate, fare, or charge, or such classifica- 
tion, rule, regulation, or practice; and pending such hearing and the decision 
thereon, the Authority, by filing with such tariff, and delivering to the air 
carrier affected thereby, a statement in writing of its reasons for such 
suspension, may suspend the operation of such tariff and defer the use of 
such rate, fare, or charge, or such classification, rule, regulation, or practice, 
for a period of ninety days, and, if the proceeding has not been concluded 
and a final order made within such period, the Authority may, from time to 
time, extend the period of suspension, but not for a longer period in the 
aggregate than one hundred and eighty days beyond the time when such 
tariff would otherwise go into effect; and, after hearing, whether completed 
before or after the rate, fare, charge, classification, rule, regulation, or 
practice goes into effect, the Authority may make such order with reference 
thereto as would be proper in a proceeding instituted after such rate, fare, 
charge, classification, rule, regulation, or practice had become effective. If 
the proceeding has not been concluded and an order made within the period 
of suspension, the proposed rate, fare, charge, classification, rule, regulation, 
or practice shall go into effect at the end of such period: Provided, That 
this subsection shall not apply to any initial tariff filed by any air carrier. 


Power To Prescribe Divisions of Rates 


(h) Whenever, after notice and hearing, upon complaint or upon its 
own initiative, the Authority is of the opinion that the divisions of joint 
rates, fares, or charges for air transportation are or will be unjust, unrea- 
sonable, inequitable, or unduly preferential or prejudicial as between the 
air carriers or foreign air carriers parties thereto, the Authority shall 
prescribe the just, reasonable, and equitable divisions thereof to be received 
by the several air carriers. The Authority may require the adjustment of 
divisions between such air carriers from the date of filing the complaint or 
entry of order of investigation, or such other date subsequent thereto as the 
Authority finds to be just, reasonable, and equitable. 


Power to Establish Through Air Transportation Service 


(i) The Authority shall, whenever required by the public convenience 
and necessity, after notice and hearing, upon complaint or upon its own 
initiative, establish through service and joint rates, fares, or charges (or the 
maxima or minima, or the maxima and minima thereof) for interstate or 
Overseas air transportation, or the classifications, rules, regulations, or 
practices affecting such rates, fares, or charges, or the value of the service 
thereunder, and the terms and conditions under which such through service 
shall be operated: Provided, That as to joint rates, fares, and charges for 
overseas air transportation the Authority shall determine and prescribe only 
just and reasonable maximum or minimum or maximum and minimum joint 
rates, fares, or charges. 
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Joint Boarps 
Designation of Boards 


Sec. 1003. (a) The Authority and the Interstate Commerce Commis- 
sion shall direct their respective chairmen to designate, from time to time, 
a like number of members of each to act as a joint board to consider and 
pass upon matters referred to such board as provided in subsection (c) of 
this section. 


Through Service and Joint Rates 


(b) Air carriers may establish reasonable through service and joint 
rates, fares, and charges with other common carriers. In case of through 
service by air carriers and common carriers subject to the Interstate Com- 
merce Act or the Motor Carrier Act, 1935, it shall be the duty of the carriers 
parties thereto to establish just and reasonable joint rates, fares, or charges 
and just and reasonable classifications, rules, regulations, and practices affect- 
ing such joint rates, fares, or charges, or the value of the service thereunder, 
and just, reasonable, and equitable divisions of such joint rates, fares, or 
charges as between the carriers participating therein. Any air carrier, and 
any common carrier subject to the Interstate Commerce Act or the Motor 
Carrier Act, 1935, which is participating in such through service and joint 
rates, fares, or charges, shall include in its tariffs, filed with the Authority 
or the Interstate Commerce Commission, as the case may be, a statement 
showing such through service and joint rates, fares, or charges. 


Jurisdiction of Boards 


(c) Matters relating to such through service and joint rates, fares, or 
charges may be referred by the Authority or the Interstate Commerce Com- 
mission, upon complaint or upon its own initiative, to a joint board created 
as provided in subsection (a). Complaints may be made to the Interstate 
Commerce Commission or the Authority with respect to any matter which 
may be referred to a joint board under this subsection. 


Power of Boards 


(d) With respect to matters referred to any joint board as provided in 
subsection (c), if such board finds, after notice and hearing, that any such 
joint rate, fare, or charge, or classification, rule, regulation, or practice, 
affecting such joint rate, fare, or charge or the value of the service there- 
under is or will be unjust, unreasonable, unjustly discriminatory, or unduly 
preferential or prejudicial, or that any division of any such joint rate, fare, 
or charge, is or will be unjust, unreasonable, inequitable, or unduly preferen- 
tial or prejudicial as between the carriers parties thereto, it is authorized and 
directed to take the same action with respect thereto as the Authority is 
empowered to take with respect to any joint rate, fare, or charge, between 
air carriers, or any divisions thereof, or any classification, rule, regulation, 
or practice affecting such joint rate, fare, or charge or the value of the 
service thereunder. 
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Judicial Enforcement and Review 


(e) Orders of the joint boards shall be enforceable and reviewable as 
provided in this Act with respect to orders of the Authority. 


EvIpENCE 
Power to Take Evidence 


Sec. 1004. (a) Any member or examiner of the Authority, when duly 
designated by the Authority for such purpose, may hold hearings, sign and 
issue subpenas, administer oaths, examine witnesses, and receive evidence at 
any place in the United States designated by the Authority. In all cases 
heard by an examiner or a single member the Authority shall hear or 
receive argument on request of either party. 


Power to Issue Subpena 


(b) For the purposes of this Act the Authority shall have the power to 
require by subpena the attendance and testimony of witnesses and the pro- 
duction of all books, papers, and documents relating to any matter under 
investigation. Witnesses summoned before the Authority shall be paid the 
same fees and mileage that are paid witnesses in the courts of the United 


States. 
Enforcement of Subpena 


(c) The attendance of witnesses, and the production of books, papers, 
and documents, may be required from any place in the United States, at 
any designated place of hearing. In case of disobedience to a subpena, the 
Authority, or any party to a proceeding before the Authority, may invoke 
the aid of any court of the United States in requiring attendance and testi- 
mony of witnesses and the production of such books, papers, and documents 
under the provisions of this section. 


Contempt 


(d) Any court of the United States within the jurisdiction of which 
an inquiry is carried on may, in case of contumacy or refusal to obey a sub- 
pena issued to any person, issue an order requiring such person to appear 
before the Authority (and produce books, papers, or documents if so or- 
dered) and give evidence touching the matter in question; and any failure 
to obey such order of the court may be punished by such court as a con- 
tempt thereof. 


Deposition 


(e) The Authority may order testimony to be taken by deposition in 
any proceeding or investigation pending before it, at any stage of such pro- 
ceeding or investigation. Such depositions may be taken before any person 
designated by the Authority and having power to administer oaths. Rea- 
sonable notice must first be given in writing by the party or his attorney 
proposing to take such deposition to the opposite party or his attorney of 
record, which notice shall state the name of the witness and the time and 
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place of the taking of his deposition. Any person may be compelled to 
appear and depose, and to produce books, papers, or documents, in the same 
manner as witnesses may be compelled to appear, and testify and produce 
like documentary evidence before the Authority, as hereinbefore provided. 


Method of Taking Depositions 


(f) Every person deposing as herein provided shall be cautioned and 
shall be required to swear (or affirm, if he so request) to testify the whole 
truth, and shall be carefully examined. His testimony shall be reduced to 
writing by the person taking the deposition, or under his direction, and shall, 
after it has been reduced to writing, be subscribed by the deponent. All 
depositions shall be promptly filed with the Authority. 


Foreign Depositions 


(g) If a witness whose testimony may be desired to be taken by depo- 
sition be in a foreign country, the deposition may be taken, provided the 
laws of the foreign country so permit, by a consular officer or other person 
commissioned by the Authority, or agreed upon by the parties by stipulation 
in writing to be filed with the Authority, or may be taken under letters 
rogatory issued by a court of competent jurisdiction at the request of the 


Authority. 
Fees 


(h) Witnesses whose depositions are taken as authorized in this Act, 
and the persons taking the same, shall severally be entitled to the same fees 
as are paid for like services in the courts of the United States: Provided, 
That with respect to commissions or letters rogatory issued at the initiative 
of the Authority, executed in foreign countries, the Authority shall pay 
such fees, charges, or expenses incidental thereto as may be found necessary, 
in accordance with regulations on the subject to be prescribed by the Au- 
thority. 


Compelling Testimony 


(i) No person shall be excused from attending and testifying, or from 
producing books, papers, or documents before the Authority, or in obedience 
to the subpena of the Authority, or in any cause or proceeding, criminal or 
otherwise, based upon or growing out of any alleged violation of this Act, or 
of any rule, regulation, requirement, or order thereunder, or any term, con- 
dition, or limitation of any certificate or permit, on the ground, or for the 
reason, that the testimony or evidence, documentary or otherwise, required 
of him may tend to incriminate him or subject him to a penalty or forfeiture; 
but no individual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning which he 
is compelled, after having claimed his privilege against self-incrimination, 
to testify or produce evidence, documentary or otherwise, except that any 
individual so testifying shall not be exempt from prosecution and punish- 
ment for perjury committed in so testifying. 





FEDERAL REGULATION 


Orpvers, Notices, AND SERVICE 
Effective Date of Orders; Emergency Orders 


Sec. 1005. (a) Except as otherwise provided in this Act, all orders, 
rules, and regulations of the Authority shall take effect within such reason- 
able time as the Authority may prescribe, and shall continue in force until 
its further order, rule, or regulation, or for a specified period of time, as 
shall be prescribed in the order, rule, or regulation: Provided, That when- 
ever the Authority is of the opinion that an emergency requiring immediate 
action exists in respect of safety in air commerce, the Authority is authorized, 
either upon complaint or upon its own initiative without complaint, at once, 
if it so orders, without answer or other form of pleading by the interested 
person or persons, and with or without notice, hearing, or the making or 
filing of a report, to make such just and reasonable orders, rules, or regula- 
tions, as may be essential in the interest of safety in air commerce to meet 
such emergency: Provided further, That the Authority shall immediately 
initiate proceedings relating to the matters embraced in any such order, rule, 
or regulation, and shall, insofar as practicable, give preference to such 
proceedings over all others under this Act. 


Designation of Agent for Service 


(b) It shall be the duty of every air carrier and foreign air carrier 
within sixty days after the effective date of this section to designate in 
writing an agent upon whom service of all notices and process and all orders, 
decisions, and requirements of the Authority may be made for and on behalf 
of said carrier, and to file such designation in the office of the secretary of 
the Authority, which designation may from time to time be changed by like 
writing similarly filed. Service of all notices and process and orders, de- 
cisions, and requirements of the Authority may be made upon such carrier 
by service upon such designated agent, at his office or usual place of residence 
with like effect as if made personally upon such carrier, and in default of 
such designation of such agent, service of any notice or other process in any 
proceeding before said Authority, or of any order, decision, or requirement 
of the Authority, may be made by posting such notice, process, order, re- 
quirement, or decision in the office of the secretary of the Authority. 


Other Methods of Service 


(c) Service of notices, processes, orders, rules, and regulations upon 
any person may be made by personal service, or upon an agent designated 
in writing for the purpose, or by registered mail addressed to such person 
or agent. Whenever service is made by registered mail, the date of mailing 
shall be considered as the time when service is made. 


Suspension or Modification of Order 


(d) Except as otherwise provided in this Act, the Authority is em- 
powered to suspend or modify its orders upon such notice and in such 
manner as it shall deem proper. 
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Compliance With Order Required 


(e) It shall be the duty of every person subject to this Act, and its 
agents and employees, to observe and comply with any order, rule, regulation, 
or certificate issued by the Authority under this Act affecting such person 
so long as the same shall remain in effect. 


Form and Service of Orders 


({) Every order of the Authority shall set forth the findings of fact 
upon which it is based, and shall be served upon the parties to the proceed- 
ing and the persons affected by such order. 


JupictaL Review oF AuTHORITY’s ORDERS 
Orders of Authority Subject to Review 


Sec. 1006. (a) Any order, affirmative or negative, issued by the Au- 
thority under this Act, except any order in respect of any foreign air carrier 
subject to the approval of the President as provided in section 801 of this 
Act shall be subject to review by the circuit courts of appeals of the United 
States or the United States Court of Appeals for the District of Columbia 
upon petition, filed within sixty days after the entry of such order, by any 
person disclosing a substantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by leave of court upon a 
showing of reasonable grounds for failure to file the petition theretofore. 


Venue 


(b) A petition under this section shall be filed in the court for the circuit 
wherein the petitioner resides or has his principal place of business or in 
the United States Court of Appeals for the District of Columbia. 


Notice of Authority; Filing of Transcript 


(c) A copy of the petition shall, upon filing, be forthwith transmitted 
to the Authority by the clerk of the court; and the Authority shall thereupon 
certify and file in the court a transcript of the record, if any, upon which 
the order complained of was entered. 


Power of Court 


(d) Upon transmittal of the petition to the Authority, the court shall 
have exclusive jurisdiction to affirm, modify, or set aside the order com- 
plained of, in whole or in part, and if need be, to order further proceedings 
by the Authority. Upon good cause shown, interlocutory relief may be 
granted by stay of the order or by such mandatory or other relief as may 
be appropriate: Provided, That no interlocutory relief may be granted 
except upon at least five days’ notice to the Authority. 


Findings of Fact by Authority Conclusive 


(e) The findings of facts by the Authority, if supported by substantial 
evidence, shall be conclusive. No objection to an order of the Authority 
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shall be considered by the court unless such objection shall have been urged 
before the Authority or, if it was not so urged, unless there were reasonable 
grounds for failure to do so. 


Certification or Certiorari 


(f) The judgment and decree of the court affirming, modifying, or 
setting aside any such order of the Authority shall be subject only to review 
by the Supreme Court of the United States upon certification or certiorari 
as provided in sections 239 and 240 of the Judicial Code. 


JupiciaL ENFORCEMENT 
Jurisdiction of Court 


Sec. 1007. (a) If any person violates any provision of this Act, or any 
rule, regulation, requirement, or order thereunder, or any term, condition, 
or limitation of any certificate or permit issued under this Act, the Authority, 
its duly authorized agent, or, in the case of a violation of section 401 (a) 
of this Act, any party in interest, may apply to the district court of the 
United States, for any district wherein such person carries on his business 
or wherein the violation occurred, for the enforcement of such provision 
of this Act, or of such rule, regulation, requirement, order, term, condition, 
or limitation; and such court shall have jurisdiction to enforce obedience 
thereto by a writ of injunction or other process, mandatory or otherwise, 
restraining such person, his officers, agents, employees, and representatives, 
from further violation of such provision of this Act or of such rule, regula- 
tion, requirement, order, term, condition, or limitation, and enjoining upon 
them obedience thereto. 


Application for Enforcement 


(b) Upon the request of the Authority, it shall be the duty of any 
district attorney of the United States to whom the Authority may apply to 
institute in the proper court and to prosecute under the direction of the 
Attorney General all necessary proceedings for the enforcement of the pro- 
visions of this Act or any rule, regulation, requirement, or order thereunder, 
or any term, condition, or limitation of any certificate or permit, and for the 
punishment of all violations thereof, and the costs and expenses of such 
prosecutions shall be paid out of the appropriations for the expenses of the 
courts of the United States. 


PARTICIPATION By AUTHORITY IN CourRT PROCEEDINGS 


Sec. 1008. Upon request of the Attorney General, the Authority shall 
have the right to participate in any proceeding in court under the provisions 
of this Act. 


JomInDER oF PARTIES 


Sec. 1009. In any proceeding for the enforcement of the provisions of 
this Act, or any rule, regulation, requirement, or order thereunder, or any 
term, condition, or limitation of any certificate or permit, whether such 
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proceedings be instituted before the Authority or be begun originally in any 
court of the United States, it shall be lawful to include as parties, or to permit 
the intervention of, all persons interested in or affected by the matter under 
consideration; and inquiries, investigations, orders, and decrees may be made 
with reference to all such parties in the same manner, to the same extent, 
and subject to the same provisions of law as they may be made with 
respect to the persons primarily concerned. 


Title XI—Miscellaneous 


Hazarps To Atr COMMERCE 


Sec. 1101. .The Authority shall, by rules and regulations, or by order 
where necessary, require all persons to give adequate public notice, in the 
form and manner prescribed by the Authority, of the construction or altera- 
tion, or of the proposed construction or alteration, of any structure along or 
near the civil airways where notice will promote safety in air commerce. 


INTERNATIONAL AGREEMENTS 


Sec. 1102. In exercising and performing its powers and duties under 
this Act, the Authority shall do so consistently with any obligation assumed 
by the United States in any treaty, convention, or agreement that may be 
in force between the United States and any foreign country or foreign 
countries, shall take into consideration any applicable laws and requirements 
of foreign countries and shall not, in exercising and performing its powers 
and duties with respect to certificates of convenience and necessity, restrict 
compliance by any air carrier with any obligation, duty, or liability imposed 
by any foreign country: Provided, That this section shall not apply to any 
obligation, duty, or liability arising out of a contract or other agreement, 
heretofore or hereafter entered into between an air carrier, or any officer or 
representative thereof, and any foreign country, if such contract or agreement 
is disapproved by the Authority as being contrary to the public interest. 


NATURE AND UsE oF DocuMENTS FILED 


Sec. 1103. The copies of tariffs, and of all contracts, agreements, under- 
standings, and arrangements filed with the Authority as herein provided, and 
the statistics, tables, and figures contained in the annual or other reports of 
air carriers and other persons made to the Authority as required under the 
provisions of this Act shall be preserved as public records (except as other- 
wise provided in this Act) in the custody of the secretary of the Authority, 
and shall be received as prima facie evidence of what they purport to be for 
the purpose of investigations by the Authority and in all judicial proceedings; 
and copies of, and extracts from, any of such tariffs, contracts, agreements, 
understandings, arrangements, or reports, certified by the secretary of the 
Authority, under the seal of the Authority, shall be received in evidence with 
like effect as the originals. 


WITHHOLDING OF INFORMATION 


Sec. 1104. Any person may make written objection to the public dis- 
closure of information contained in any application, report, or document filed 
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pursuant to the provisions of this Act or of information obtained by the 
Authority, the Administrator, or the Air Safety Board pursuant to the provi- 
sions of this Act, stating the grounds for such objection. Whenever such 
objection is made, the Authority, or the Air Safety Board if the information 
was obtained by it, shall order such information withheld from public dis- 
closure when, in its judgment, a disclosure of such information would ad- 
versely affect the interests of such person and is not required in the interest 
of the public. The Authority is authorized to withhold publication of records 
containing secret information affecting national defense. 


CooPERATION WITH GOVERNMENT AGENCIES 


Sec. 1105. The Authority, the Administrator, and the Air Safety Board 
may avail themselves of the assistance of the National Advisory Committee 
for Aeronautics and any research or technical agency of the United States 
on matters relating to aircraft fuel and oil and to the design, materials, 
workmanship, construction, performance, maintenance, and operation of air- 
craft, aircraft engines, propellers, appliances, and air navigation facilities. Each 
such agency is authorized to conduct such scientific and technical researches, 
investigations, and tests as may be necessary to aid the Authority, the Ad- 
ministrator, and the Air Safety Board in the exercise and performance of 
their powers and duties. Nothing contained in this Act shall be construed 
to authorize the duplication of the laboratory research activities of any 
existing governmental agency. 


Remepies Not ExciusiIve 


Sec. 1106. Nothing contained in this Act shall in any way abridge or 
alter the remedies now existing at common law or by statute, but the pro- 
visions of this Act are in addition to such remedies. 


AMENDMENTS AND REPEALS 


Sec. 1107. (a) Section 3964 of the Revised Statutes is hereby amended 
by adding “and all air routes”, after the words “or parts of railroads”. 

(b) The Act of May 24, 1928, as amended (45 Stat. 728), is further 
amended by striking out the words “Secretary of Commerce” wherever they 
appear and inserting in lieu thereof the words “Civil Aeronautics Authority”. 

(c) The Independent Offices Appropriation Act, 1934, as amended (48 
Stat. 283), is further amended by striking out in section 6 thereof the words 
“any air mail contract or”. 

(d) The Act approved February 21, 1925 (43 Stat. 960), as amended 
by the Act approved August 24, 1935 (49 Stat. 744), and the Act approved 
August 29, 1937 (50 Stat. 725), is further amended by striking out the words 
“; and he is authorized, in his discretion, to contract, after advertisement in 
accordance with law, for the carriage of all classes of mail to, from, or 
within the Territory of Alaska, by airplane, payment therefor to be made 
from the appropriation for star-route service in Alaska”. 

(e) The ninth paragraph of the Act approved March 3, 1915 (38 Stat. 
930), as amended by the Act of March 2, 1929 (45 Stat. 1451; U. S. C., 1934 
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ed., title 50, sec. 151), is further amended by inserting after the words “naval 
aeronautics”; in that paragraph the following: “two members from the Civil 
Aeronautics Authority ;”, by striking out the words “eight” in that paragraph 
and inserting in lieu thereof the words “six”, and by striking out the colon 
after the words “allied sciences” and inserting in lieu thereof a period and 
the following: “The members of the National Advisory Committee for 
Aeronautics, not representing governmental agencies, in office on the date of 
enactment of the Civil Aeronautics Act of 1938, shall continue to serve as 
members of the Committee until the effective date of section 1107 of the 
Civil Aeronautics Act of 1938. Upon the expiration of their terms of office, 
the President is authorized to appoint successors to six of such members for 
terms of office to expire, as designated by the President at the time of 
appointment, two at the end of one year, two at the end of three years, and 
two at the end of five years from December 1, 1938. Successors to those 
first appointed shall be appointed by the President for terms of five years 
from the date of the expiration of the terms of the members whom they 
succeed, except that any such successor, appointed to fill a vacancy occurring 
prior to the expiration of a term, shall be appointed only for the unexpired 
term of the member whom he succeeds:”. 


(f) Section 5 (a) of the Federal Trade Commission Act, approved 
September 26, 1914, as amended (38 Stat. 719; U. S. C., 1934 ed., title 15, 
sec. 41), is further amended by inserting before the words “and persons” 
the following: “air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938,”. 

(zg) Section 11 of the Act of October 15, 1914, as amended (38 Stat. 
734; U. S. C., 1934 ed., title 15, sec. 21), is amended by inserting after the 
word “energy;” the following: “in the Civil Aeronautics Authority where 
applicable to air carriers and foreign air carriers subject to the Civil Aero- 
nautics Act of 1938;” and by inserting after the word “commission” wher- 
ever it appears in that section a comma and the word “authority,”. 


(h) The Department of Commerce Appropriation Act, 1939, is amended 
by striking out the words “Secretary of Commerce,” wherever they appear 
in the second paragraph under the heading “Bureau of Air Commerce”, and 
inserting in lieu thereof the words “Administrator in the Civil Aeronautics 
Authority, with the approval of the Civil Aeronautics Authority”. 

(i) The Air Commerce Act of 1926, as amended, is further amended— 

(1) By striking out the words “Secretary of Commerce” wherever they 
appear (except in section 7 and section 11 (a), (b), and (c)) and inserting 
in lieu thereof in section 6 (c) and section 10 the words “Civil Aeronautics 
Authority” and in sections 5 (f), 9 (j), and 11 (e) the words “Administrator 
in the Civil Aeronautics Authority”. 

(2) By inserting after the word “Act” in the first line of subsection (f) 
of section 5 the words “or the Civil Aeronautics Act of 1938”. 

(3) By striking out the first sentence of section 6 and inserting in lieu 
thereof the following: “The United States of America is hereby declared 
to possess and exercise complete and exclusive national sovereignty in the 
air space above the United States, including the air space above all inland 
waters and the air space above those portions of the adjacent marginal high 
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seas, bays, and lakes, over which by international law or treaty or convention 
the United States exercises national jurisdiction”. 

(4) By striking out so much of subsection (b) of section 6 as reads 
“- and if so authorized, such aircraft and airmen serving in connection 
therewith, shall be subject to the requirements of section 3, unless exempt 
under subdivision (c) of this section”. 

(5) By striking out so much of subsection (c) of section 6 as reads 
“and may by regulation exempt such aircraft, and/or airmen serving in 
connection therewith, from the requirements of section 3, other than the air 
trafic rules; but no foreign aircraft shall engage in interstate or intrastate 
air commerce.”, and by inserting in lieu thereof a period and the following: 
“no foreign aircraft shall engage in air commerce otherwise than between any 
State, Territory, or possession of the United States (including the Philippine 
Islands) or the District of Columbia, and a foreign country”. 

(6) By striking out “51 per centum” in subsection (a) of section 9 
thereof and inserting in lieu thereof “75 per centum”. 

(7) By inserting after the word “Act” in subsection (f) of section 9 
the words “or the Civil Aeronautics Act of 1938”. 

(8) By striking out so much of section 10 as reads “under section 
three”. 

(9) By striking out so much of subsection (b) of section 11 as reads 
“any provision of subdivision (a) of this section or any entry or clearance 
regulation made under section 7 (b)” and inserting in lieu thereof “any 
entry or clearance regulation made with section 7 (c)”. 

(j) Section 203 (b) of the Motor Carrier Act, 1935, is amended by 


bution of newspapers” a semicolon and the foliowing: “or (7a) the trans- 
portation of persons or property by motor vehicle when incidental to trans- 
portation by aircraft”. 

(k), Sections 2b). (2) and: G),.3, 4,5, 6G 7, 9 10; ik 12, 13. 14, 15: 
16, 17, 18, 19, 20, and 21, and so much of section 8 as reads “; and any 
person not ineligible under the terms of this Act who qualified under the 
other requirements of this Act, shall be eligible to contract for carrying air 
mail, notwithstanding the provisions of section 3950 of the Revised Statutes 
(Act of June 8, 1872)”, of the Act of June 12, 1954, as amended (48 Stat. 
933) ; the joint resolution of June 26, 1934 (48 Stat. 1243); the Act of March 
8, 1928 (45 Stat. 248), as amended; sections 2, 3, and 3a, subsections (a), (b), 
(e), and (g) of section 5, the second sentence of section 8, and paragraphs 
(2), (3), (4), and (5) of subsection (a) of section 11 of the Air Commerce 
Act of 1926, as amended (44 Stat. 568; U. S. C., 1934 ed., title 49, sec. 177); 
and all other Acts or parts of Acts inconsistent with any provision of this 
Act are hereby repealed. 


EFFECT OF TRANSFERS, REPEALS, AND AMENDMENTS 
Effectiveness of Existing Orders, Regulations, and So Forth 


Sec. 1108. (a) All orders, determinations, rules, regulations, permits, 
contracts, certificates, licenses, and privileges which have been issued, made, 
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or granted by the Interstate Commerce Commission, the Department of 
Commerce, or the Postmaster General, or any court of competent jurisdic- 
tion, under any provision of law repealed or amended by this Act, or in the 
exercise of duties, powers, or functions transferred to the Authority by this 
Act, and which are in effect at the time this section takes effect, shall continue 
in effect until modified, terminated, superseded, set aside, or repealed by the 
Authority, or by any court of competent jurisdiction, or by operation of law. 


Pending Administrative Proceedings 


(b) The provisions of this Act shall not affect any proceedings pending 
before the Secretary of Commerce or the Postmaster General, or proceedings 
pending before the Interstate Commerce Commission for the determination 
of rates for the transportation of air mail by aircraft, on the date of the 
enactment of this Act; but any such proceedings shall be continued, orders 
therein issued, appeals therefrom taken, and payments made by the Post- 
master General pursuant to such orders, as if this Act had not been enacted; 
and orders issued in any such proceeding shall continue in effect until modi- 
fied, terminated, superseded, or repealed by the Authority or by operation 
of law: Provided, That the rates determined by the Interstate Commerce 
Commission shall be determined without regard to that portion of section 6 
(e) of the Air Mail Act approved June 12, 1934, which provides as follows: 
“which, in connection with the rates fixed by it for all other routes, shall be 
designed to keep the aggregate cost of the transportation of air mail on and 
after July 1, 1938, within the limits of the anticipated postal revenue there- 
from”. 

Pending Judicial Proceedings 


(c) The provisions of this Act shall not affect suits commenced prior 
to the date of the organizaiton* of the Authority; and all such suits shall be 
continued, proceedings therein had, appeals therein taken, and judgments 
therein rendered, in the same manner and with the same effect as if this Act 
had not been passed. No suit, action, or other proceeding lawfully com- 
menced by or against any agency or officer of the United States, in relation 
to the discharge of official duties, shall abate by reason of any transfer of 
authority, power, or duties from such agency or officer to the Authority 
under the provisions of this Act, but the court, upon motion or supplemental 
petition filed at any time within twelve months after such transfer, showing 
the necessity for a survival of such suit, action, or other proceeding to obtain 
a settlement of the questions involved, may allow the same to be maintained 
by or against the Authority. 


Records Transferred to Authority 


(d) All records transferred to the Authority under this Act shall be 
available for use by the Authority to the same extent as if such records 
were originally records of the Authority. 


SEPARABILITY 


Sec. 1109. If any provision of this Act or the application thereof to 
any person or circumstance is held invalid, the remainder of the Act and 





* So in original. 
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the application of such provision to other persons or circumstances shall 
not be affected thereby. 


EFFECTIVE DATE 


Sec. 1110. The provisions of this Act, except this section, title II, and 
section 408, shall become effective sixty days after enactment: Provided, 
That the Authority shall, if it finds such action necessary or desirable in 
the public interest, by general or special order, postpone the effective date 
of any provision of this Act, except this section, title II, and section 408, 
to such time as the Authority shall prescribe, but not beyond the one hun- 
dred and eightieth day following the enactment of this Act. 


AIR COMMERCE ACT OF 1926* 
AN ACT 


To ENcouRAGE AND REGULATE THE USE oF AIRCRAFT IN COMMERCE, 
AND FOR OTHER PURPOSES 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That as used in this Act, the 
term “air commerce” means transportation in whole or in part by aircraft 
of persons or property for hire, navigation of aircraft in furtherance of a 
business, or navigation of aircraft from one place to another for operation 
in the conduct of a business. As used in this Act, the term “interstate or 


foreign air commerce” means air commerce between any State, Territory, 
or possession, or the District of Columbia, and any place outside thereof; 
or between points within the same State, Territory, or possession, or the 
District of Columbia, but through the air space over any place outside 
thereof; or wholly within the air space over any Territory or possession 
or the District of Columbia. 


kk Kk OK * 


Sec. 4. Airspace Reservations.—The President is authorized to provide 
by Executive order for the setting apart and the protection of airspace 
reservations in the United States for national defense or other governmental 
purposes and, in addition, in the District of Columbia for public safety 
purposes. The several States may set apart and provide for the protection 
of necessary airspace reservations in addition to and not in conflict either 
with airspace reservations established by the President under this section 
or with any civil or military airway designated under the provisions of this 
Act. 

Sec. 5. Aids to Air Navigation— 

x oe OK OK * 

(c) Air navigation facilities owned or operated by the United States 
may be made available for public use under such conditions and to such 
extent as the head of the department or other independent establishment 
having jurisdiction thereof deems advisable and may by regulation prescribe. 

(d) The head of any Government department or other independent 





* As amended by the Civil Aeronautics Act of 1938. 
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establishment having jurisdiction over any airport or emergency landing field 
owned or operated by the United States may provide for the sale to any 
aircraft of fuel, oil, equipment, and supplies, and the furnishing to it of 
mechanical service, temporary shelter, and other assistance under such regu- 
lations as the head of the department or establishment may prescribe, but 
only if such action is by reason of an emergency necessary to the continuance 
of such aircraft on its course to the nearest airport operated by private 
enterprise. All such articles shall be sold and such assistance furnished at 
the fair market value prevailing locally as ascertained by the head of such 
department or establishment. All amounts received under this subdivision 
shall be covered into the Treasury; but that part of such amounts which, 
in the judgment of the head of the department or esablishment, is equiva- 
lent to the cost of the fuel, oil, equipment, supplies, services, shelter, or 
other assistance so sold or furnished shall be credited to the appropriation 
from which such cost was paid, and the balance, if any, shall be credited 


to miscellaneous receipts. 
kK OK OK OK 


(f{) Nothing in this Act or the Civil Aeronautics Act of 1938 shall be 
construed to prevent the Secretary of War from designating routes in the 
navigable air space as military airways and prescribing rules and regulations 
for the use thereof on routes which do not conform to civil airways estab- 
lished hereunder, or to prevent the Administrator in the Civil Aeronautics 
Authority from designating any military airway as a civil airway, and when 
so designated it shall thereupon become a civil airway within the meaning 
of this Act, and the Secretary of War is hereby authorized to continue the 
operation of air navigation facilities for any military airway so designated 
as a civil airway until such time as the Administrator in the Civil Aero- 
nautics Authority can provide for the operation of such facilities. 

kok OK Ok Ok 

Sec. 6. Foreign Aircraft—(a) The United States of America is hereby 
declared to possess and exercise complete and exclusive national sovereignty 
in the air space above the United States, including the air space above all 
inland waters and the air space above those portions of the adjacent mar- 
ginal high seas, bays, and lakes, over which by international law or treaty 
or convention the United States exercises national jurisdiction. Aircraft a 
part of the armed forces of any foreign nation shall not be navigated in the 
United States, including the Canal Zone, except in accordance with an au- 
thorization granted by the Secretary of State. 

(b) Foreign aircraft not a part of the armed forces of the foreign 
nation shall be navigated in the United States only if authorized as herein- 
after in this section provided. 

(c) If a foreign-nation grants a similar privilege in respect of aircraft 
of the United States, and/or airmen serving in connection therewith, the 
Civil Aeronautics Authority may authorize aircraft registered under the law 
of the foreign nation and not a part of the armed forces thereof to be 
navigated in the United States. No foreign aircraft shall engage in air 
commerce otherwise than between any State, Territory, or possession or the 
District of Columbia and a foreign country. 
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Sec. 7. Application of Existing Laws Relating to Foreign Commerce.— 
(a) The navigation and shipping laws of the United States, including any 
definition of “vessel” or “vehicle” found therein and including the rules 
for the prevention of collisions, shall not be construed to apply to seaplanes 
or other aircraft or to the navigation of vessels in relation to seaplanes or 
other aircraft. 

(b) The Secretary of the Treasury is authorized to (1) designate 
places in the United States as ports of entry for civil aircraft arriving in 
the United States from any place outside thereof and for merchandise car- 
ried on such aircraft, (2) detail to ports of entry for civil aircraft such 
officers and employees of the customs service as he may deem necessary, and 
to confer or impose upon any officer or employee of the United States sta- 
tioned at any such port of entry (with the consent of the head of the Gov- 
ernment department or other independent esablishment under whose juris- 
diction the officer or employee is serving) any of the powers, privileges, or 
duties conferred or imposed upon officers or employees of the customs 
service, and (3) by regulation to provide for the application to civil air 
navigation of the laws and regulations relating to the administration of the 
customs and public health laws to such extent and upon such conditions as 
he deems necessary. 

(c) The Secretary of Commerce is authorized by regulation to provide 
for the application to civil aircraft of the laws and regulations relating to 
the entry and clearance of vessels to such extent and upon such conditions 
as he deems necessary. 

(d) The Secretary of Labor is authorized to (1) designate any of the 
ports of entry for civil aircraft as ports of entry for aliens arriving by 
aircraft, (2) detail to such ports of entry such officers and employees of 
the immigration service as he may deem necessary, and to confer or impose 
upon any employee of the United States stationed at such port of entry 
(with the consent of the head of the Government department or other inde- 
pendent establishment under whose jurisdiction the officer or employee is 
serving) any of the powers, privileges, or duties conferred or imposed upon 
officers or employees of the immigration service, and (3) by regulation to 
provide for the application to civil air navigation of the laws and regulations 
relating to the administration of the immigration laws to such extent and 
upon such conditions as he deems necessary. 

Sec. 8. Additional Assistant Secretary of Commerce.—To aid the Sec- 
retary of Commerce in fostering air commerce and to perform such func- 
tions vested in the Secretary under this Act as the Secretary may designate 
there shall be an additional Assistant Secretary of Commerce, who shall be 
appointed by the President, by and with the advice and consent of the Senate, 
and whose compensation shall be fixed in accordance with the Classification 
Act of 1923. 

Sec. 9. Definitions—As used in this Act— 

(a) The term “citizen of the United States” means (1) an individual 
who is a citizen of the United States or its possessions, or (2) a partnership 
of which each member is an individual who is a citizen of the United States 
or its possessions, or (3) a corporation or association created or organized 
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in the United States or under the law of the United States or of any State, 
Territory, or possession thereof, of which the president and two-thirds or 
more of the board of directors or among managing officers thereof, as the 
case may be, are individuals who are citizens of the United States or its 
possessions and in which at least 75 per centum of the voting interest is 
controlled by persons who are citizens of the United States or its possessions. 

(b) The term “United States,” when used in a geographical sense, 
means the territory comprising the several States, Territories, possessions, 
and the District of Columbia (including the territorial waters thereof) and 
the overlying airspace; but shall not include the Canal Zone. 

(c) The term “aircraft” means any contrivance now known or here- 
after invented, used, or designed for navigation of or flight in the air, except 
a parachute or other contrivance designed for such navigation but used 
primarily as safety equipment. 

(d) The term “public aircraft’ means an aircraft used exclusively in 
the governmental service. 

(e) The term “civil aircraft” means any aircraft other than a public 
aircraft. 

(f) The term “aircraft of the United States’ means any aircraft regis- 
tered under this Act or the Civil Aeronautics Act of 1938. 

(g) The term “airport” means any locality, either of water or land, 
which is adapted for the landing and taking off of aircraft and which pro- 
vides facilities for shelter, supply, and repair of aircraft; or a place used 
regularly for receiving or discharging passengers or cargo by air. 

(h) The term “emergency landing field” means any locality, either of 
water or land, which is adapted for the landing and taking off of aircraft, is 
located in an airway, and is intermediate to airports connected by the airway, 
but which is not equipped with facilities for shelter, supply, and repair of 
aircraft and is not used regularly for the receipt or discharge of passengers 
or cargo by air. 

(i) The term “air navigation facility” includes any airport, emergency 
landing field, light or other signal structure, radio directional finding facility, 
radio or other electrical communication facility, and any other structure or 
facility, used as an aid to air navigation. 

(j) The term “civil airway” means a route in the navigable air space 
designated by the Administrator in the Civil Aeronautics Authority as a 
route suitable for interstate or foreign air commerce. 

(k) The term “airman” means any individual (including the person in 
command and any pilot, mechanic, or member of the crew) who engages in 
the navigation of aircraft while under way, and any individual who is in 
charge of the inspection, overhauling, or repairing of aircraft or of para- 
chutes. 

Sec. 10. Navigable Airspace—As used in this Act, the term “navigable 
airspace” means airspace above the minimum safe altitudes of flight pre- 
scribed by the Civil Aeronautics Authority, and such navigable airspace shall 
be subject to a public right of freedom of interstate and foreign air navi- 
gation in conformity with the requirements of this Act. 

Sec. 11. Penalties—(a) It shall be unlawful, except to the extent 
authorized or exempt under section 6— 




















589 





FEDERAL REGULATION 


(1) To navigate any aircraft within any airspace reservation otherwise 
than in conformity with the Executive orders regulating such reservation. 
x ok KOK * 


(b) Any person who (1) violates any entry or clearance regulation 
made under section 7 (c) of this act, or (2) any immigration regulation 
made under such section, shall be subject to a civil penalty of $500 which 
may be remitted or mitigated by the Secretary of Commerce, or the Secre- 
tary of Labor, respectively, in accordance with such proceedings as the Secre- 
tary shall by regulation prescribe. Any person violating any customs or 
public health regulation made under section 7 (b) of this act, or any pro- 
vision of the customs or public-health laws or regulations thereunder made 
applicable to aircraft by regulation under such section shall be subject to 
a civil penalty of $500 and any aircraft used in connection with any such 
violation shall be subject to seizure and forfeiture as provided for in such 
customs or public-health laws, which peralty and forfeiture may be remitted 
or mitigated by the Secretary of the Treasury. In case the violation is by 
the owner or person in command of the aircraft, the penalty shall be a lien 
against the aircraft. Any civil penalty imposed under this section may be 
collected by proceedings in personam against the person subject to the 
penalty and/or in case the penalty is a lien, by proceedings in rem against 
the aircraft. Such proceedings shall conform as nearly as may be to civil 
suits in admiralty; except that either party may demand trial by jury or any 
issue of fact, if the value in controversy exceeds $20, and facts so tried 
shall not be reexamined other than in accordance with the rules of the 
common law. The fact that in a libel in rem the seizure is made at a place not 
upon the high seas or navigable waters of the United States, shall not be 
held in any way to limit the requirement of the conformity of the proceed- 
ings to civil suits in rem in admiralty. The Supreme Court of the United 
States, and under its direction other courts of the United States, are author- 
ized to prescribe rules regulating such proceedings in any particular not 
provided by law. The determination under this section as to the remission 
or mitigation of a civil penalty imposed under this section shall be final. In 
case libel proceedings are pending at any time during the pendency of re- 
mission or mitigation proceedings, the Secretary shall give notice thereof to 
the United States attorney prosecuting the libel proceedings. 

(c) Any aircraft subject to a lien for any civil penalty imposed under 
this section may be summarily seized by and placed in the custody of such 
persons as the appropriate Secretary may by regulation prescribe and a 
report of the case thereupon transmitted to the United States attorney for 
the judicial district in which the seizure is made. The United States attorney 
shall promptly institute proceedings for the enforcement of the lien or notify 
the Secretary of his failure so to act. The aircraft shall be released from 
such custody upon (1) payment of the penalty or so much thereof as is 
not remitted or mitigated; (2) seizure in pursuance of process of any court 
in proceedings in rem for enforcement of the lien, or notification by the 
United States attorney of failure to institute such proceedings, or (3) de- 
posit of a bond in such amount and with such sureties as the Secretary 
may prescribe, conditioned upon the payment of the penalty or so much 
thereof as is not remitted or mitigated. 
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(d) <Any person who fraudulently forges, counterfeits, alters, or falsely 
makes any certificate authorized to be issued under this Act, or knowingly 
uses or attempts to use any such fraudulent certificate shall be guilty of an 
offense punishable by a fine not exceeding $1,000 or by imprisonment not 
exceeding three years, or by both such fine and imprisonment. 

(e) Any person (1) who, with intent to interfere with air navigation 
in the navigable airspace or waters of the United States, exhibits within 
the United States any false light or signal at such place or in such manner 
that it is likely to be mistaken for a true light or signal required by regu- 
lation under this Act, or for a true light or signal in connection with an 
airport or other air navigation facility, or (2) who, after due warning from 
the Administrator in the Civil Aeronautics Authority continues to maintain 
any false light or signal, or (3) who knowingly removes, extinguishes, or 
interferes with the operation of any such true light or signal, or (4) who 
without lawful authority knowingly exhibits any such true light or signal, 
shall be guilty of an offense punishable by a fine not exceeding $5,000 or 
by imprisonment not exceeding five years, or by both such fine and im- 
plisonment. 

(f) All penalties paid under this Act shall be covered into the Treas- 
ury as miscellaneous receipts. 

Sec. 12. Separability—If any provision of this Act is declared uncon- 
stitutional or the application thereof to any person or circumstance is held 
invalid, the validity of the remainder of the Act and the application of such 
provision to other persons and circumstances shall not be affected thereby. 


Sec. 13. Time of Taking Effect—This Act shall take effect upon its 


passage; except that no penalty shall be enforced for any violation thereof 
occurring within 90 days thereafter. 

Sec. 14. Short Title—This Act may be cited as the “Air Commerce 
Act of 1926.” 


AIR MAIL ACT OF 1934, AS AMENDED* 


Be it enacted, etc. 

Section 2. (a) Effective July 1, 1934, the rate of postage on air mail 
shall be 6 cents for each ounce or fraction thereof. 

(b) When used in this Act— 

(1) The term “air mail” means mail of any class prepaid at the rate of 
postage prescribed in subsection (a) of this section. 

Section 8. Any company alleging to hold a claim against the Govern- 
ment on account of any air-mail contract that may have heretofore been 
annulled, may prosecute such claim as it may have against the United States 
for the cancelation of such contract in the Court of Claims of the United 
States, provided that such suit be brought within one year from the date of 
the passage of this Act. 





* As amended by the Civil Aeronautics Act of 1938. 





INTERNATIONAL REGULATION 


SESSIONS OF THE FIRST, THIRD AND FOURTH COMMIS- 
SIONS OF THE INTERNATIONAL TECHNICAL COMMITTEE 
OF AERIAL LEGAL EXPERTS (CITEJA) HELD AT PARIS, 
MAY 23-28, 1938 


STEPHEN LATCHFORD* 


Sessions of the First, Third and Fourth Commissions of the CITEJAT 
were held at Paris, beginning on May 23, 1938. The sessions ended on 
May 28, 1938. The United States was represented by a delegation con- 
sisting of the following persons: 

MEMBER OF THE CITEJA AND CHAIRMAN OF THE DELEGATION: 

Stephen Latchford of the Department of State. 
SPECIAL MEMBERS TO ATTEND THE CITEJA Sessions: 
Robert R. Reining of the Department of Commerce. 
Ralph H. Hallett of the United States Maritime Commission. 
TECHNICAL ADVISER TO THE AMERICAN SECTION OF THE CITEJA: 
Arthur L. Lebel of the Department of State. 
TECHNICAL ASSISTANT TO THE AMERICAN SECTION OF THE CITEJA: 
John J. Ide, Representative in Europe for the National Advisory 
Committee on Aeronautics. 

The First Commission had under consideration a draft international 
convention (CITEJA Document 3571) on the collaboration of the CITEJA 
in the interpretation and execution of private air law conventions prepared 
by the CITEJA in preliminary form and afterward adopted and signed at 
periodic international conferences on private air law (diplomatic conferences). 

The Third Commission had under consideration a proposed international 
convention (CITEJA Document 3561) on assistance and salvage of aircraft 
on land, and a proposed protocol (CITEJA Document 352!) to the inter- 
nzetional convention relating to damages caused by aircraft to persons and 
property on the surface, signed at Rome on May 29, 1933. The protocol 
1elated to insurance as provided for in this convention. 

The Fourth Commission had under consideration a proposed interna- 
tional convention (CITEJA Document 3541) on the legal status of the aero- 
nautic navigating personnel. 

The following countries were represented: United States of America, 
Germany, Belgium, Denmark, France, Great Britain, Hungary, Italy, Japan, 





* Chairman of the American Section of the CITEJA; Department of State 
specialist on aviation law, preparations for representation by the United States 
at international aeronautical conferences, and the negotiation of international 
aeronautical agreements. 

tSee “The History and Accomplishments of the International Technical 
Committee of Aerial Legal Experts’—John Jay Ide—3 JouRNAL oF AIR LAW 
27-49 (1932); “The Warsaw Convention and the CITEJA” by the author of 
the present article, 6 JouRNAL oF AIR LAW 79-93; “Developments in the Codifi- 
cation of Private International Air Law,” by same author, 7 JOURNAL OF AIR 
Law 202-210; “The International Conventions on Private Aerial Law’—Stephen 
Latchford and Joseph H. Fennell, 8 JouURNAL OF AIR LAW 298-358. 


1. Translations of these Documents follow this discussion. 
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Norway, the Netherlands, Poland, Rumania, Sweden, Switzerland and 
Czechoslovakia. 


PRoposeD INTERNATIONAL CONVENTION ON COLLABORATION OF THE CITEJA 1n 
THE INTERPRETATION AND EXECUTION oF PRIVATE AIR LAw CoNVENTIONS 


The outstanding result of the session was the decision of the First 
Commission to recommend to the next plenary decision of the CITEJA 
the abandonment of the plan to draft an international convention on the 
collaboration of the CITEJA in the interpretation and execution of inter- 
national conventions on private air law. 

At the Third International Conference on Private Air Law, held at 
Rome in May, 1933 (diplomatic conference), the French delegation sub- 
mitted a proposed resolution by which that Conference would assign to 
the CITEJA “the duty of giving its opinion or its interpretation of texts 
of international private air law conventions, when it shall be asked to do so 
through a public administration or an international organization, without 
thereby affecting the right of interpretation, properly speaking, resting in the 
judicial power, when litigation is submitted to the latter.” This proposed 
resolution having met with considerable opposition, the Conference at Rome 
disposed of the matter by adopting the following resolution referring the 
question to the CITEJA for study: 


“The Conference, 

“considering the importance of making it possible for all the users 
of aeronautics to obtain clarification, when necessary, of texts pre- 
pared by the International Conference on Private Air Law. 

“asks the CITEJA to examine for the Fourth Conference on Private 
Air Law? whether, to what extent and in what manner it can give its opin- 
ion on the interpretation of the texts of international conventions on 
private air law, should it be asked to do so by a public administration or 
an international organization, without thereby affecting the rights of the 
judicial power to which litigation is submitted.” 


When the CITEJA met in its Twelfth Plenary Session at Bucharest 
in September, 1937, it had before it a draft international convention on the 
interpretation and execution of private air law conventions (Document 3423) 
drawn up in accordance with decisions reached by the First Commission 
in Paris in May, 1937. The draft submitted for discussion in Paris in May, 
1937, constituted Document 326.4 

However, in connection with the text of No. 343, the Reporter for the 
draft convention introduced a compromise draft at Bucharest which had 
not been previously considered by the First Commission. As a result the 
entire question was resubmitted by the CITEJA in Plenary Session at 
Bucharest to the First Commission for further study. When the First Com- 
mission met in Paris in May, 1938, it had before it for consideration a new 
draft convention (Document 357) based upon a combination of Document 
343 (which was technical before the CITEJA in plenary session at Bucharest 





2. Fourth Diplomatic Conference now scheduled to be held: at Brussels in 
September, 1938. 
3. Translation appears in Department of State Treaty Information Bul- 
letin No. 97, October, 1937, pp. 26-27. 
. For a translation of Document 326 see 8 JouRNAL oF AIR Law 357-358. 
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in September, 1937) and the compromise proposal introduced by the Re- 
porter at Bucharest. 


The following is a brief summary of the draft (Document 357) con- 
sidered by the First Commission at Paris in May, 1938: 


Interpretation 


If the CITEJA is consulted by anyone as to the meaning of the 
terms and provisions of a convention in the preparation of which it 
has participated, it must confine itself to the furnishing of the pertinent 
documents (Article 1). 

In case the CITEJA is consulted by one or more of the States 
therein represented, as to the meaning of ‘the terms and provisions of a 
convention in the preparation of which it has contributed, it shall, if 
it deems it possible, give its opinion supported by reasons without any 
other character or value than a simple legal consultation (Article 2). 

Provision is made for referring requests for interpretation to a 
permanent commission appointed by the CITEJA, the report of the 
commission to be subject to the approval of the CITEJA (Article 2)5 


Execution 

Provision is made for the preparation by the CITEJA of texts 
of execution of conventions whenever requested to do so by a diplo- 
matic conference at which a convention is finally adopted and signed, 
or, in the absence of anything to the contrary in the convention itself, 
the Government of the country charged with the assembling of the 
signatures or of receiving ratifications of the convention might take 
the initiative in requesting the CITEJA to prepare a text of execution 
of the convention. The CITEJA would in either case refer the matter 
to the CITEJA commission which had charge of the preparation of 
the preliminary drafts of the convention, the commission’s recommenda- 
tion to be subject to the approval of the CITEJA.* The text would, 
after such approval, be binding only on those States which accepted it 
either expressly, or by implication if they failed within a period of two 
months to ask for an amendment of the text (Articles 3 and 4). 


American delegations attending sessions of the CITEJA have consistently 
opposed the granting to the CITEJA of the power of interpreting conven- 
tions adopted at periodic international conferences on private air law (dip- 
lomatic conferences) or the granting to the CITEJA of the right to prepare 
texts of execution of such conventions. Very briefly the delegations repre- 
senting the United States have contended that the interpretation of inter- 
national conventions is one of the functions of the courts; that the powers 
proposed to be conferred on the CITEJA would be inconsistent with its 
duties as an international drafting committee and that any interpretation 
by that body, even though purporting to be of a consultative nature only, 
would give the CITEJA the appearance of having far greater power than 





5. The “permanent commission’’ would apparently not necessarily have to 
be composed of members of the CITEJA Commission which prepared the pre- 
liminary drafts. 


6. Under the rules of the CITEJA a preliminary draft of a convention 
must first be approved by the CITEJA commission having jurisdiction over the 
subject matter of the draft. After such approval the draft convention {is 
referred to the CITEJA at its annual plenary session for acceptance, rejection, 
or resubmission to the appropriate commission. When finally adopted by the 
CITEJA at an annual plenary session, the CITEJA no longer has jurisdiction 
and the draft is held for final adoption and signature at one of the periodic 
international conferences on private air law (diplomatic conferences). 
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was contemplated at the time of its organization as a drafting committee.7 

In presenting objections to the proposal in question, American delega- 
tions have also called attention to the fact that a completed text finally 
adopted by the CITEJA is subject to modification by the delegates to a 
diplomatic conference when such a conference is called for the purpose of 
completing action on a CITEJA draft, and that anyone wanting to determine 
the meaning of the terms and provisions of an international convention on 
private air law would probably be more interested in the proceedings of the 
diplomatic conference which took definitive action on the draft than he would 
be in the deliberations of the CITEJA in the preparation of various pre- 
liminary texts. 

Delegations representing the United States have suggested as an alter- 
native for the proposed convention on interpretations and execution, the 
possibility of having the CITEJA prepare volumes containing all of the 
reports and discussions on each draft convention before its final adoption 
and signature and place them on sale, at a nominal cost to cover printing, 
for anyone who may be interested in the meaning of the terms and provisions 
of one of the private air law conventions. The delegations representing 
the United States suggested also the possibility of having the CITEJA pre- 
pare a proposed text of execution of a convention whenever this might be 
necessary in connection with the preparation of a draft convention, and to 
refer both the draft convention and the draft text of execution to a diplo- 
matic conference, in order that the diplomatic conference and not the 
CITEJA might decide the matter, subject to later approval of the various 
governments. 

When the First Commission met at Paris in May, 1938, several dele- 
gations, including the delegation representing the United States, made state- 
ments objecting in principle to the preparation of a text on the interpreta- 
tion and execution of private air law conventions. There was then con- 
siderable uncertainty whether the pending draft convention (Document No. 
357) would be considered article by article or whether there should first be 
a vote on the question of abandoning the preparation of a proposed text. 
It was finally decided to vote first on the question whether the Commission 
should proceed with the consideration of the pending draft, or recommend 
to the CITEJA that the preparation of a proposed convention be abandoned. 
The Commission decided by a vote of 8 to 7 ot the delegations to recom- 
mend the abandonment of the proposed convention. This rendered it un- 
necessary to consider the pending draft, article by article. The American, 
German and British delegations were among the eight opposing delegations. 
The German and British delegations had before the vote made statements 
objecting on principle to the preparation of a text on interpretation and 
execution. It was originally contemplated that the decision of the CITEJA 
in plenary session on the matter of interpretation and execution of con- 





7. For written observations of American delegations to the CITEJA ses- 
sions opposing the granting to the CITEJA of the power of interpretation and 
preparation of texts of execution of conventions, see Appendix “C’’ to _the 
report of the American Delegation of June 15, 1936, on sessions of the CITEJA 
commissions at Paris in February, 1936; Annex “B” to report of August 2, 
1937, of American Delegation attending sessions of the CITEJA commissions 
at Paris in May and June, 1937; and Annex “G” to the report of November 19, 
1937, of the American Delegation attending sessions of the Fourth Commission 
and the Twelfth Plenary Session of the CITEJA at Bucharest in September, 1937. 
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ventions would be submitted for the consideration of the Fourth Interna- 
tional Conference on Private Air Law (diplomatic conference). As _ this 
conference will be held in Brussels in September, 1938, and as the CITEJA 
will not, according to present plans, meet again in plenary session until after 
the Brussels conference, the indications are that unless the question should 
be raised and acted on at the Brussels conference no decisive action in the 
matter of interpretation and execution will be taken in the near future. 


ProposED INTERNATIONAL CONVENTION ON ASSISTANCE AND SALVAGE OF 
AIRCRAFT ON LAND 


The draft convention on assistance and salvage of aircraft on land 
(Document 356) considered by the Third Commission at Paris in May, 1938, 
was prepared on the bases of the decisions reached in the discussions on & 
previous draft convention on this subject® during sessions of the CITEJA 
commissions at Paris in May and June, 1937. The general scope of Docu- 
ment 356 is set forth in Article 2, which is as follows: 


“Any person exercising the function of commander on board an 
aircraft in danger of being lost on land, and to any person in peril 
as a result of an accident occurring to this aircraft, subject to the 
existence of the following conditions: 

“(a) The aircraft in danger must be in one of the zones specified 
in Article 3 hereinafter, or in a region which, while it may not be 
subject to any sovereignty, is notoriously lacking in the normal means 
of assistance and aid. 

“(b) The salving aircraft must be in the course of a voyage and 
must be able to proceed to the place involved, with the possibility of 
rendering useful aid, and such assistance must not entail any serious 
danger for the commander, the crew, the passengers or other persons.” 


Several of the other more important provisions of the draft are as 
follows: 


Article 3 makes provisions for the designation by each Contracting 
State of zones within which aircraft must be in order to be entitled 
to assistance. 

Article 5 provides for the payment by the operator of the aircraft 
assisted of compensation for assistance rendered in compliance with 
the obligation provided for in Article 2, on the bases of the expenses 
justified by the circumstances and the injuries suffered during the course 
of the salvage operations. 


Article 6 lays down the principles which will govern in the awarding 
of remuneration for the salvage of aircraft or of articles on board. 

Article 7 provides that in case there is assistance and salvage both 
as to persons and property, whoever has saved the persons shall be 
entitled to an equitable share of the remuneration granted for the sal- 
vage of property, without prejudice to his right to compensation under 
Article 5 

Article 9 provides that remuneration due for operations of assistance 
or salvage shall be payable by the operator of the aircraft assisted, the 
operator to have a recourse against the owners of merchandise for that 
part of the remuneration which pertains to salvage of the merchandise. 





8. 
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American delegations attending prior sessions of the Third Commission 
expressed the view that the general application of salvage principles to an 
transportation over land areas would be premature. This view was again 
expressed in the following statement on behalf of the American delegation at 
the sessions of the Third Commission in Paris in May, 1938. 


“From very recent investigations made by the American experts 
and after consultation with interested persons in the United States, we 
still believe that it would be very difficult in the present state of the 
development of international air navigation to give full force and effect to 
the provisions of the proposed convention. As stated in the written 
observations of the American delegation submitted during the sessions 
of the CITEJA commission in Paris in May and June, 1937, the Delega- 
tion is of the opinion in the light of the extensive service by civil 
aircraft in the United States, that a convention designed to require as- 
sistance by certain aircraft to distressed aircraft on land would be limited 
as a practical matter to a small number of actual cases, by reason of the 
inability of the aircraft to find suitable landing places within a reasonable 
distance of any aircraft disabled in a dangerous zone. The Delegation is, 
nevertheless, disposed to cooperate in the discussion of the various articles 
of the present draft, in view of the decision to proceed with the de- 
velopment of the subject of assistance and salvage on land.” 


The Reporter for the draft convention under consideration thought 
that although the application of the proposed convention would be some- 
what limited, there would nevertheless be occasions when it would serve 
a useful purpose. It is recalled in this connection that suggestions have 
been made in the past that the proposed convention might be useful in 
connection with flights over extensive desert areas or uninhabited regions. 

The American delegation assisted in the work of revising Document 356 
with a view to improving and clarifying the text. It is expected that a new 
draft will be prepared, on the bases of the decisions reached in Paris in 
May, 1938, for consideration at a future session of the Third Commission. 


AVIATION INSURANCE UNDER THE CoNVENTION RELATING TO DAMAGES CAUSED 
By AIRCRAFT TO PERSONS AND PROPERTY ON THE SURFACE, SIGNED AT 
RomE on May 29, 1933, DurING THE THIRD INTERNATIONAL 
CONFERENCE ON Private Air LAw (DIPLOMATIC 
CONFERENCE) 


The Rome Convention of May 29, 1933, on third party damage is based 
on the general principle of absolute liability of the operators of aircraft for 
damages caused to persons and property on the surface, with the right, 
however, of the operators to obtain a limitation of their liability subject to 
compliance with the provisions laid down in the convention. Among these 
provisions is the requirement that the operators be insured, or furnish a 
cash deposit or bank guarantee to satisfy the payment of damage claims 
arising under this convention. The adoption and signature of the conven- 





9. For translation of the Rome Convention of May 29, 1933, on third party 
damage, see 1933 U. S. Av. R. 284-292; Annex “A” to Report of the American 
Delegation on Sessions of the Third Commission and the Tenth Plenary Session 
of the CITEJA held at The Hague in September, 1935, submitted by the Dele- 
gation on November 14, 1935; Department of State Treaty Information Bul- 
letin No 47, pp. 27-36, August, 1933; and 8 JouRNAL oF AIR Law 312-319. 
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tion at Rome in 1933 left unsettled the question whether insurance under 
the convention should be unconditional, or whether the insurer should be 
permitted certain defenses against the payment of damage claims. 

The delegates to the international Conference on private air law at Rome 
in May, 1933, adopted a resolution calling upon the CITEJA to make a study 
of this insurance problem and to submit its recommendations thereon. The 
CITEJA made its recommendations at its Tenth Plenary Session, held at 
The Hague in September, 1935 (Document 275).1° 

The Italian Government which is the depository of the signed Conven- 
tion referred to above has embodied the CITEJA recommendations in a 
proposed protocol to the Rome Convention. Action on this protocal will be 
taken at the Fourth International Conference on Private Air Law (diplo- 
matic conference) to be held at Brussels in September, 1938. This proposed 
protocol (CITEJA Document 352) was considered informally by the Third 
Commission at Paris in May, 1938, in the expectation that an exchange of 
views on the protocol would be helpful in connection with its consideration 
at the Fourth International Conference on Private Air Law in Brussels in 
September, 1938. However, it appeared that for the most part the experts 
at the sessions of the Third Commission were reluctant to make any very 
definite commitments for the reason that technically the CITEJA no longer had 
jurisdiction in the consideration of this insurance problem, having made its rec- 
ommendations at a plenary session at The Hague in September, 1935, and that 
any expression of views by the members of the Commission might be taken 
as an indication of the position that their Governments will take at the 
Brussels conference in September, 1938. 

The defenses which the CITEJA recommended be granted to the in- 
surer under the Rome Convention are set forth in Article 1 of the draft 
protocol. This article is as follows: 

“The insurance provided for in Article 12 of the Convention for 
the Unification of Certain Rules Relating to Damage Caused by Aircraft 
to Third Parties on the Surface must be concluded under such condi- 
tions that the insurer, in addition to the defenses available to the oper- 
ator, and without prejudice to any recourse which he may have against 
the insured, may interpose only the following defenses against claims 
predicated upon the said Convention: 

“a) The damage occurred after the expiration of the period of time 
provided for the duration of the insurance. : 

“However, the obligation of the insurer shall continue until the first 
landing of the aircraft at one of the airdromes where the insurance cer- 
tificate can be checked. 

“In all cases where the insurance contract shall expire before the 
date fixed for its duration, the obligation of the insurer will be con- 
tinued up to the day upon which the insurance certificate shall have been 
withdrawn by the competent authority, provided that such a period of 
time shall not exceed the fifteenth day after the said authority shall 
have been advised by the insurer. 

“b) The damage occurred outside of the territorial limits provided 
for by the insurance contract, unless the flight beyond these limits shall 





10. For a translation of Document 275 see Annex “E” to report of Amer- 
ican Delegation on sessions of the Third Commission and the Tenth Plenary 
Session of the CITEJA held at The Hague in September, 1935, submitted by the 
Delegation on November 14, 1935; Department of State Treaty Information 
Bulletin No. 74, November, 1935, pp. 30-31; and 1936 U. S. Av. R. 557-559. 
= a (any on “Compulsory Liability Insurance, 8 JouRNAL or AIR LAW 
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have been caused by force majeure, the fact of assistance justified by 
circumstances, or a mistake of pilotage, operation or navigation. 

“c) At the time when the damage occurred, there was no cer- 
tificate of airworthiness in existence for the aircraft. 

“d) Through the negligence of the operator, there was not on 
board the aircraft, at the time the damage occurred, the personnel re- 
quired by the regulations. 

“e) The damage was caused by the voluntary participation of the 
operator, or of his employees, in operations of war or civil disturbances.” 


At the sessions of the Third Commission in Paris in May, 1938, the 
American delegation made a very general statement for the record, reserving 
the position that the Government of the United States will take at the Brus- 
sels Conference in September, 1938. The statement made on behalf of the 
American delegation was substantially to this effect: 


The members of the American delegation have considered the in- 
surance matter and have consulted with persons in the United States 
who are informed on the subject. However, the Delegation has no 
information at this time as to what instructions will be given to the 
members of the American delegation attending the next diplomatic con- 
ference on private air law. 

We may say as a matter of information that some non-govern- 
mental legal organizations and, we understand, some insurance interests 
are seriously considering the question of compulsory insurance in the 
United States. As clearly as we can gather from the situation as it 
now stands the trend of the studies made by the non-governmental legal 
organizations referred to seems to be in the direction of compulsory 
insurance as absolute as possible, but, so far as we are aware, there has 
not yet been any very definite conclusions in the matter. 

This statement can in no way be construed as a suggestion as to 
what instructions will be given the American delegation to the next 
diplomatic conference. 


LEGAL STATUS OF THE AERONAUTIC NAVIGATING PERSONNEL 


At the sessions of the Fourth Commission at Paris in May, 1938, the 
Commission considered a draft international convention (CITEJA Docu- 
ment 354) on the legal status of the aeronautic navigating personnel, pre- 
pared on the bases of decisions reached by the Commission in the discussions 
on the prior draft!! at Bucharest in September, 1937. 

The general purpose of the proposed convention relating to the status 
of the navigating personnel of aircraft is to define the principles governing 
the making of the contracts of employment; the rights of the commander 
of the aircraft over the crew while in foreign countries, and the rights of the 
crew in the matter of disembarkation, reparation, etc. 

The members of the Fourth Commission made a number of changes in 
Document 354, considered at Paris in May, 1938, with a view to improving 
and clarifying the text. The American delegation assisted in this work. It 
is not yet certain whether the revised draft convention to be prepared on the 





11. CITEJA Document 342. For a translation of Document 342 see De- 
partment of State Treaty Information Bulletin No. 97, October, 1937, pp. 23-26. 
No. 342 constituted a revision of No. 283 considered by the ‘Fourth Commission 
at Paris in February, 1936, and again at Paris during sessions of the Com- 
missions held in May and June, 1937. For a translation of 283 see Department 
of State Treaty Information Bulletin No. 79, April, 1936, pp. 23-26; and 8 
JOURNAL OF AIR LAW 342-345 (19387). 
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bases of the decisions reached in Paris in May, 1938, will be considered at 
the next meeting of the Fourth Commission, or whether it will be referred 
to the CITEJA in plenary session for final action. If the revised draft or a 
subsequent draft adopted by the Commission is eventually approved at a 
plenary session of the CITEJA it will, under the rules of that body, be 
ready for reference to some future periodic international conference on 
private air law (diplomatic conference). 

At the Sixth Plenary Session of the CITEJA held in Paris in October, 
1931, the CITEJA adopted provisionally a draft convention (Document No. 
127) on the legal status of the aircraft commander.12 It remains to be 
determined whether the CITEJA will, when it takes final action on a draft 
convention on the legal status of the aeronautic navigating personnel, in- 
clude therein the text of Document No. 127 on the legal status of the com- 
mander or a modification of that text, or will decide to adopt two separate 
draft conventions for possible submission to a future diplomatic conference— 
one on the status of the personnel of aircraft, and the other on the status 
of the aircraft commander. 

The principal purpose of the present article is to deal with the sessions 
of the CITEJA commissions in Paris in May, 1938. However, in view of 
the references herein to the Fourth International Conference on Private 
Air Law, to be held in Brussels in September, 1938, it might be well to 
make it clear that the only one of the subjects discussed herein that is on 
the agenda of the Brussels Conference is aviation insurance. The Belgian 
Government has stated that the subjects to be considered at Brussels are 
as follows: 

Draft international convention on assistance and salvage of aircraft 
at seal3 adopted by the CITEJA at its Eleventh Plenary Session held at 
Bern, Switzerland, in September, 1936. 

Draft international convention on aerial collisions! adopted by the 
CITEJA at its Eleventh Plenary Session held at Bern, Switzerland, in 
September, 1936. 

Proposed protocol, on aviation insurance, to the Convention for the 
Unification of Certain Rules Relating to Damages caused by Aircraft 
to Third Parties on the Surface, signed at Rome on May 29, 1933. 


DRAFT OF PROTOCOL ON INSURANCE UNDER THE CONVEN- 
TION ON DAMAGE, CAUSED BY AIRCRAFT TO THIRD 
PARTIES ON THE SURFACE, SIGNED AT ROME 
ON MAY 29, 1933* 


The signatory Governments of the Rome Convention of May 29, 1933, 
for the Unification of Certain Rules Relating to Damage Caused by Aircraft 
to Third Parties on the Surface, 

considering that the Third International Conference on Private Air Law, 
at the close of its work, on May 29, 1933, adopted the following resolution: 





12. Department of State Treaty Information Bulletin No. 99, December, 
1937, pp. 29-81; 8 JouRNAL oF AIR LAW 339-342. 

13. CITEJA Document 319; for a translation of this document see De- 
partment of State Treaty Information Bulletin No. 92, May, 1937, pp. 26-30, 
and 8 JouRNAL oF AIR LAW 345-350 (1987). 

14. CITEJA Document 320; for a translation of this document see De- 
partment of State Treaty Information Bulletin No. 92, May, 1937, pp. 30-35; 
and 8 JouRNAL oF AIR LAW 330-325. 

*CITEJA Document 352, considered by the Third Commission of the 
CITEJA at Paris in May, 1938. 
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“Resolution D—The Conference, 

“Expresses the wish that the CITEJA, in the studies which it is carrying 
out on insurance for air navigation, will examine the question of insurance 
for the liability of the operator toward third parties, with a view to arriving 
on this point, at uniform international regulations.” 

Considering that the International Technical Committee of Aerial Legal 
Experts (CITEJA), in conformity with the wish expressed by the said 
Conference, expressed an opinion on the recommendations to be followed by 
the signatory Governments for the application of Article 12 of the above- 
mentioned Convention. 

Considering the Advisability of enacting uniform rules for the applica- 
tion of Article 12 of the above-mentioned Convention, 

Have decided to concludé a Protocol. 

To this effect the undersigned Plenipotentiaries have agreed as follows: 

ArTIcLe 1. The insurance provided for in Article 12 of the Convention 
for the Unification of Certain Rules Relating to Damage Caused by Aircraft 
to Third Parties on the Surface must be concluded under such conditions 
that the insurer, in addition to the defenses available to the operator, and 
without prejudice to any recourse which he may have against the insured, 
may interpose only the following defenses against claims predicated upon the 
said Convention: 

a) The damage occurred after the expiration of the period of time 
provided for the duration of the insurance. 

However, the obligation of the insurer shall continue until the first 
landing of the aircraft at one of the airdromes where the insurance cer- 
tificate can be checked. 

In all cases where the insurance contract shall expire before the date 
fixed for its duration, the obligation of the insurer will be continued up to 
the day upon which the insurance certificate shall have been withdrawn by 
the competent authority, provided that such a period of time shall not 
exceed the fifteenth day after the said authority shall have been advised by 
the insurer. 

b) The damage occurred outside of the territorial limits provided for 
by the insurance contract, unless the flight beyond these limits shall have 
been caused by force majeure, the fact of assistance justified by circum- 
stances, or a mistake of pilotage, operation or navigation. 

c) At the time when the damage occurred, there was no certificate of 
airworthiness in existence for the aircraft. 

d) Through the negligence of the operator, there was not on board 
the aircraft, at the time the damage occurred, the personnel required by 
the regulations. 

e) The damage was caused by the voluntary participation of the oper- 
ator, or of his employees, in operations of war or civil disturbances. 

ARTICLE 2. This Protocol has been drawn up in French in a single copy, 
which will remain deposited in the archives of the Ministry of Foreign 
Affairs of the Kingdom of Italy, and a certifted copy of which shall be for- 
warded by the Government of the Kingdom of Italy to each one of the 
interested Governments. 

ArTICcLE 3. This Protocol shall be ratified. The instruments of ratifica- 
tion shall be deposited in the archives of the Ministry of Foreign Affairs 
of the Kingdom of Italy, which will advise each one of the interested Gov- 
ernments of such deposit. 

As soon as the deposit of five ratifications shall have been made, the 
Protocol shall go into effect as between the High Contracting Parties that 
shall have ratified it ninety days after the deposit of the fifth ratification. 
Each ratification which shall be deposited thereafter shall take effect ninety 
days after such deposit. 

It shall devolve upon the Government of the Kingdom of Italy to advise 
each one of the interested Governments of the effective date of this Protocol. 

ArticLe 4. After this Protocol goes into effect, it shall remain open 
for adherence. 
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Adherence shall be accomplished by a notification sent to the Government 
of the Kingdom of Italy, which will send notice thereof to each one of the 
interested Governments. 

The adherence shall take effect ninety days after the notification to the 
Government of the Kingdom of Italy. 

Articte 5. Each one of the High Contracting Parties may denounce 
this Protocol by a notification to the Government of the Kingdom of Italy, 
which will immediately bring this fact to the knowledge of each one of the 
interested Governments. 

The denunciation shall take effect six months after the notification of 
denunciation, and only with respect to the Party having sent it. 


PRELIMINARY DRAFT OF CONVENTION RELATIVE TO THE 
LEGAL STATUS OF THE AERONAUTIC NAVIGATING 
PERSONNEL* 


ArTICLE 1 By navigating personnel, in the meaning of this Convention, 
shall be meant any person (including the aircraft commander) who is as- 
signed to the conduct of the aircraft or to other services on board, and is 
hired for remuneration, for the purposes indicated above. 

ARTICLE 2. Subject to compliance with the compulsory provisions of this 
Convention, the contract of hire of the navigating personnel shall be governed 
by the laws of the State where the aircraft, for the service of which the 
person is hired, is or are registered. The parties may, however, by agree- 
ment, indicate other laws as being competent, provided that the latter are 
chosen from the laws of one of the High Contracting Parties. 

The Jaws of the place where the contract of hire is entered into may, 
furthermore, require certain conditions considered in such laws as being of a 
public character. 

As regards the discipline on board only the laws of the State where 
the aircraft is registered shall be applicable. 

ARTICLE 3. The contract of hire must be in writing and must contain 
the following clauses: 


(1) The names and surnames of the -parties, or their firm names, 
their nationality and domicile; 

(2) The place where and the date when the contract was entered 
into; 

(3) The service for which the person hired is to be assigned and, 
if such hiring has been for a-specific aircraft, an indication of that air- 
craft; 

(4) The date on which the service is to start; 

(5) The amount of the wages; 

(6) The length of the employment. 


Each person hired must receive from the person who has hired him 
papers showing his services on board under the contract of hire. 

Absence, irregularity or loss of the written contract shall affect neither 
the existence nor the validity of the contract of hire which shall none the 
less be subject to the rules of this Convention. 

ArTIcLE 4. In case of necessity, which is left to the discretion of the 
aircraft commander, the latter may assign any member of the navigating 
personnel temporarily to perform services other than those for which he 
was _ hired. 

ArtTIcLe 5. If the contract of hire was made for an indefinite period of 
time, the length of notice of termination must be the same for both parties 
to the contract. 





*CITEJA Document 354, considered by the Fourth Commission of the 
CITEJA at Paris in May, 1938. Translated by A. Lebel, LL.B., Technical Ad- 
viser to the American Section. 
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ARTICLE 6. Without prejudice to the rules on repatriation contained in 
this Convention, any contract of hire which expires during the course of 
a voyage shall be extended to the next scheduled stop of the aircraft, unless 
the replacement of indispensable personnel is physically impossible. 

ArTICLE 7. Without affecting the rules concerning the causes for which 
the contract of hire is to terminate as a matter of right, as provided for by 
the proper laws governing the contract (Article 2), the same effect shall be 
produced by: 


(1) the death of the person hired; 
(2) the loss or absolute unairworthiness of the aircraft, when the 
person involved was hired for that particular aircraft. 


In the latter case (2), the person hired retains his right to the salary 
after the event, for a reasonable period of time not exceeding the time 
sufficient for immediate repatriation. 

ArtTIcLeE 8. The laws of the High Contracting Parties, each one with 
respect to the navigating personnel embarked on aircraft registered on its 
territory, shall contain provisions guaranteeing risks of accidents, particu- 
larly those of death and permanent or temporary disability of the personnel, 
regardless of the nationality of the victim and regardless of the place of the 
accident. 

ARTICLE 9. Subject to the rights and obligations of the parties, and 
subject to the obligation to repatriate, the commander of the aircraft shall 
have the right, for serious reasons which he shall show, to disembark any 
member of the navigating personnel at any place where means of repatria- 
tion are available. 

Articte 10. Any member,of the navigating personnel may, while being 
abroad, demand his immediate disembarkation in the cases and under the 
conditions provided for by the laws of the aircraft on which he is embarked. 
The commander of the aircraft shall assume the care of notifying the con- 
sular authority of the State of the person involved concerning such disem- 
barkation. 

ArtTIcLE 11. Any member of the navigating personnel who is disem- 
barked during the life or upon the termination of the contract shall have 
the right to be repatriated to the place of hire or, if he prefers and if the 
costs are not greater, to the country of which he is a national. The right to 
repatriation shall be construed as being compulsory, that is, the operator 
shall not have the right to compel the person involved to waive repatriation, 
any more than the latter shall have the right to waive repatriation in advance. 

The laws of the State where the aircraft are registered shall contain 
the necessary provisions to insure repatriation. Repatriation shall be con- 
sidered as assumed when the person involved has been provided with suitable 
employment on board an aircraft going to one of the destinations specified 
in the preceding paragraph. If repatriation is not provided directly by the 
operator, it may be substituted by the payment to the Consul of the person 
in question of a sum of money necessary to cover the costs of repatriation. 

Repatriation cannot be claimed after a period of one month from the 
day on which the person in question has been disembarked, unless the said 
person has been unable to make such a claim during that period of time. 

ARTICLE 12. In the following cases: 

(a) an accident occurring in the service of the aircraft; 

(b) an aerial accident; 

(c) sickness which is due neither to a voluntary act nor to the 

negligence of the person in question, 

the costs of repatriation cannot be charged against the person repatriated. 
The laws of the States where the aircraft are registered shall indicate by 
whom such costs are to be borne. The same shall apply in other contentious 
cases. 

Article 13. The costs of repatriation must include all the expenses 
incident to transportation, lodging and feeding of the person repatriated 
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during the voyage. They shall also include his subsistence expenses up to 
the time set for departure. 

When the person in question is repatriated as a member of a crew, he 
shall be entitled to remuneration for services rendered during the voyage. 
The above rule shall not apply in the case provided for in the second part 
of Article 7 of this Convention. 

ArTICLE 14. The public authority of the State in which the aircraft is 
registered shall be required to see that any member of the navigating per- 
sonnel is repatriated in the cases where this Convention shall apply. If 
necessary, it shall advance the funds for repatriation. 

ARTICLE 15. Except with the consent of the operator, the members of 
the navigating personnel may not load merchandise on board the aircraft for 
their own account. The prohibition in question shall not extend to personal 
effects and to the articles necessary for the equipment and the service. 

ARTICLE 16. For the settlement of litigation relating to the contract of 
hire, on the basis of this Convention, the following rules shall apply: 


(1) in cases where the parties to the contract are nationals of the 
same State, the courts of that State shall have exclusive jurisdiction; 

(2) in all other cases, jurisdiction shall belong, as a rule, to the 
courts of the State where the aircraft is registered or, at the election of 
the plaintiff, to the courts of the State where the contract was entered 
into. 


If the contract of hire does not contemplate the assignment of the per- 
son in question to a specific aircraft the courts of the State to which the 
operator is subject shall have jurisdiction. 

The procedure shall conform to the laws of the forum. 

ARTICLE 17. The competent authorities of all the contracting States shall 
communicate to each other any information and documents likely to facilitate 
the application of this Convention. 

ARTICLE 18. This Convention shall apply, in cases of international flights, 
in a contracting State to the personnel embarked on board an aircraft be- 
longing to another contracting State and hired by an operator which belongs 
to a contracting State. 

ARTICLE 19. This Convention shall not apply to the navigating personnel 
employed on board military, customs and police aircraft. 

February 27, 1938. 

Leon BastnskI. 


SECOND PRELIMINARY DRAFT OF CONVENTION FOR THE 
UNIFICATION OF CERTAIN RULES RELATIVE TO 
ASSISTANCE AND SALVAGE OF AIRCRAFT 
BY AIRCRAFT ON LAND* 


ArticLte 1. The High Contracting Parties agree to take the necessary 
measures to put into effect the rules contained in this Convention. 

Articte-2. Any person exercising the functions of commander on board 
an aircraft shall be required to render assistance to any aircraft in danger 
of being lost on land, and to any person in peril as a result of an accident 
occurring to this aircraft, subject to the existence of the following con- 
ditions : 


(a) The aircraft in danger must be in one of the zones specified 
in Article 3 hereinafter, or in a region which, while it may not be sub- 
ject to any sovereignty, is notoriously lacking in the normal means of 
assistance and aid; 





*CITEJA Document 356, Considered by the Third Commission of the 
CITEJA at Paris in May, 1938. Translated by A. Lebel, LL.B., Technical Ad- 
viser to the American Section. 





JOURNAL OF AIR LAW 


(b) The salving aircraft must be in the course of a voyage and 
must be able to proceed to the place involved, with the possibility of 
rendering useful aid, and such assistance must not entail any serious 
danger for the commander, the crew, the passengers or other persons. 


ArTICLE 3. (1) The zones within the aircraft in danger must be located 
in order to be entitled to. assistance under Article 2 above shall be specified 
by the States having sovereignty over them. 

(2) The zones so specified must, as soon as this Convention goes into 
effect, and thereafter, as soon as laws intended to create them are promul- 
gated be communicated to all the High Contracting parties through the 
Secretary General of the CITEJA. 

(3) The international cbligation of assistance shall exist for all who 
are subject to the High Contracting Parties having ratified the Convention, 
one year after the Convention takes effect, as regards the zones already 
specified at the time of ratification, and, for zones created thereafter, one 
year after official communication thereof, to the High Contracting Parties, 
through the Secretary General of the CITEJA. 

ARTICLE 4. (a) The obligation to assist shall cease when the person 
bound thereby becomes aware that assistance is being carried out by others 
under conditions similar to or better than those under which he could render 
it himself. 

(b) The national legislations shall determine the penalties designed to 
enforce this obligation and the High Contracting Parties shall communicate 
to each other the texts of such laws through diplomatic channels. 

(c) No liability can be borne by the operator of the aircraft, in the 
capacity of an owner or amateur, as a result of failure to carry out this 
obligation, except in the event where he shall have given the person re- 
quired to render assistance the order not to do so. 

Articte 5. (1) Any assistance rendered in compliance with the obliga- 
tion provided for in Article 2 shall create a right to compensation upon the 
basis of. the expense justified by the circumstances, and the injuries suffered 
during the course of operations. 

(2) If assistance has been rendered in the zones specified in Articles 2 
and 3 without any obligation to do so, the assister shall be entitled to com- 
pensation only if he has obtained a useful result by saving persons or by 
contributing thereto. 

(3) Compensation shall be payable by the operator of the aircraft 
assisted. 

(4) This compensation cannot exceed the sum of 125,000 francs per 
person saved by or through the salvor aircraft and, if no persons were saved, 
the total sum of 125,000 francs. 

Furthermore, the operator of the aircraft shall not be liable beyond the 
value of the aircraft, such value being computed on the basis of 250 francs 
per kilogram of weight of the aircraft, by weight being meant the weight 
with the total maximum load, as recorded on the certificate of airworthiness 
or on any other official document. 

i However, the limit of the operator’s obligation cannot exceed 2,000,000 
rancs. 

The sums fixed in this paragraph shall be considered as referring to 
the French franc composed of 65% milligrams of gold of a finesess of 
900/1000. It may be converted into any national currency in round figures. 

(5) In case there has been assistance by several aircraft and where 
the aggregate of the compensation due exceeds the limit specified in the 
preceding paragraph, such compensation must be reduced proportionately. 

(6) Any person who, without having an aircraft at his disposal uses 
it without the consent of the operator, shall be bound to pay the compensa- 
tion, and any operator who does not take the necessary precautions to avoid 
unauthorized use of his aircraft shall be liable jointly and severally with the 
latter, each one of them being held under the conditions and within the 
limits specified in this Article. 
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ARTICLE 6. (1) In case of assistance and salvage of the aircraft or of 
articles on board thereof, the aircraft which has rendered assistance shall 
be entitled to remuneration upon the following basis: 


(a) In the first place, the success obtained, the efforts and deserts 
of those having rendered assistance, the danger incurred by the aircraft 
assisted, its passengers, its crew and its cargo, and by the salvor air- 
craft, the time consumed, the costs and injuries suffered and the risks 
of liability and others incurred by the salvors, the value of the material 
used by the latter, considering, where necessary, the special adaptation 
of the assistor; 

(b) In the second place, the value of the articles salved. 


(2) In case compensation or remuneration is due both for the saving 
of persons and for assistance or salvage of the aircraft or of articles on 
board thereof, an equitable apportionment shall be made upon the basis of 
and within the limits provided for in Articles 4 and 5,1 of all expenses in- 
curred and injuries suffered. 

(3) Remuneration can never exceed the value of the property salved 
at the end of the operations of assistance and salvage. 

(4) In case assistance or salvage is rendered by several aircraft, com- 
penation shall be prorated among them on the bases set forth in paragraph 
(1) of this Article. 

ARTICLE 7. In case there is assistance and salvage both to persons and 
property, whoever has saved the persons shall be entitled to an equitable 
share of the remuneration granted for the salvage of property, without 
prejudice to his right to compensation under Article 5 

ArtTIcLE 8. (1) No compensation or remuneration shall be due if as- 
sistance has been rendered or salvage carried out despite express and rea- 
sonable prohibition by the person assisted or salved. 

(2) The court may reduce or deny compensation or remuneration if it 
appears that the person who has performed the operations of salvage or 
assistance has, through his negligence, rendered salvage or assistance neces- 
sary or increased the injury. 

ARTICLE 9. (1) The remuneration due for operations of assistance or 
salvage shall be payable by the operator of the aircraft assisted. 

(2) The operator of the aircraft shall have a recourse against the 
owners of merchandise for that part of the remuneration which pertains 
to assistance and salvage of such merchandise. 

ArtTIcLE 10. In computing remuneration, or for the recourse to be had, 
personal effects and baggage of the crew and of passengers, and articles 
transported under the authority of postal Conventions are not to be included 
as merchandise. 

ARTICLE 11. (1) Suits for compensation and remuneration shall be 
barred after a period of one year beginning at the end of the operations 
of assistance. 

(2) The method of computing the period of limitation, as well as the 
causes for suspension and interruption of the period of limitation shall be 
governed by the law of the forum. 

ArTICLE 12. Any agreement regarding assistance and salvage entered 
into at the time and under the influence of danger may, at the request of 
one of the parties, be cancelled or modified by the court, if the latter deems 
that the conditions agreed upon are not equitable and are out of proportion 
with the service rendered, particularly where remuneration is exceedingly 
high or low. 

ArtIcLe 13. (1) The following, at the election of the plaintiff, shall 
have jurisdiction to hear suits for compensation or remuneration in the 
territory of each one of the High Contracting Parties: the judicial authority 
of the defendant’s domicile, that of the place where assistance and salvage 





The yell later explained that the reference should have been to 
pon 5 and 6. 
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operations were carried out and, if there is attachment of the aircraft or of 
the cargo salved, the judicial authority of the place of attachment. 

(2) If different salvors bring suit before courts located in different 
countries, the defendant may before each one of the latter state the aggre- 
gate of the claims and debts in order to avoid having the limitation of his 
liability exceeded. 

Article 14. Any person having the right to use an aircraft and using 
it for his own account shall be deemed the operator of the aircraft. In 
case the name of the operator is not contained on the aeronautic register 
or on any other official document, the owner shall be deemed the operator, 
subject to proof to the contrary. 

ArTIcLeE 15. This Convention shall apply to State aircraft, including 
military, customs and police aircraft, subject to? the provisions of Article 13 
relative to jurisdiction and, as regards military, customs and police aircraft, 
subject to? the provisions of Article 2 relative to the obligations of assistance. 

ARTICLE 16. The provisions of this Convention shall apply with respect 
to all interested parties when either the assisting or salvor aircraft or the 
aircraft assisted or salved belongs to a State of one of the High Con- 
tracting Parties or is registered therewith. 


PRELIMINARY DRAFT OF CONVENTION RELATIVE TO THE 
COLLABORATION OF THE CITEJA IN THE INTERPRE- 
TATION AND EXECUTION OF INTERNATIONAL 
CONVENTIONS ON PRIVATE AIR LAW* 


I. INTERPRETATION 


ArtTIcLe 1. In case the CITEJA is consulted by any person whatever 
as to the meaning to be given the terms and provisions of a convention on 
international private air law, in the preparation of which it shall have con- 
tributed, it must confine itself to forwarding all the documents which, in the 
sphere of its activity, deal with the question raised. 

The Secretary General shall insure the forwarding of such documents, 
under the authority of the President or of the member to whom the latter 
shall have delegated his power. 

ArTIcLE 2. (1) In case the CITEJA is consulted by one or more of 
the States therein represented, as to the meaning to be given to the terms 
and provisions of an international convention on private air law, in the 
preparation of which it has contributed, it shall, if it deems it possible, give 
its Opinion, supported by reasons, on the basis of the work in which, by 
itself and by its members, it has contributed, together with all elements of 
interpretation, without any other character or value than a simple legal 
consultation. 

(2) The request sent to the Committee shall be forwarded by the 
Secretary General to a permanent commission appointed by the CITEJA. 
The said commission shall prepare the draft of reply. 

(3) The Committee, upon the report of that commission, shall state 
its views by a majority of the members present. 

(4) Reasons shall be given for the reply; the latter shall be forwarded 
not only to the author of the request, but also to all the States represented 
in the CITEJA. 

(5) <Any dissenting opinion, also with reasons, may be joined to the 
reply, if the author thereof so desires. 





The Reporter later explained that he meant ‘with the exception of.” 


2. 
Correction will be made in the next draft. 
8. The Reporter later explained that he meant “with the exception of.” 


Correction will be made in the next draft. 

° *CITEJA Document 357, considered by the First Commission of the 
CITEJA at Paris in May, 1938. Translated by A. Lebel, LL.B., Technical Ad- 
viser to the American Section. 
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II. Execution 


ARTICLE 3. (1) If the Conference, during which an international con- 
vention on private air law is adopted, should entrust to the CITEJA the 
preparation of any text of execution common to all the States parties to 
the convention, in order to assist in putting such convention into force, the 
CITEJA shall proceed in the following manner: the Secretary General shall 
put the question involved before the Commission in charge of the preparation 
of the convention; the latter shall, by a majority vote, adopt a draft of text 
which it shall submit to the CITEJA, and the latter shall adopt it by a ma- 
jority vote, without mentioning any dissenting opinions otherwise than in 
the minutes. 

(2) The text so prepared by the CITEJA shall be forwarded to the 
States parties to the convention, by the government in charge of receiving 
the ratifications to the convention. Such text shall acquire a compulsory 
character only with respect to the States which, within a period of two 
months, shall declare that they accept it or, at least, shall not ask the 
amendment thereof. 

(3) In case the number of such States is less than the number of 
ratifications necessary to place the convention into effect, the Diplomatic 
conference shall be called upon to make a ruling. 

ArTICLE 4. If the government in charge of assembling the signatures 
and of receiving the ratifications for an international convention on private 
air law should believe, in the absence of any provisions in the convention, 
that it should ask the CITEJA to accept the duties covered by Article 3, the 
procedure shall be the same as that described in that article and with the 
same effect. 


RECOMMENDATION 


Any State a party to any international convention on private air law is 


requested to forward to the Secretary General of the CITEJA, as soon as 
possible, any legislative, regulatory, administrative or judicial documents 
relative to the execution of such convention. 
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COMMENTS 


Fire Caused in Flight by Negligent Design—Universal Practice as 
Evidence of Due Care—Refusal of Bureau of Air Commerce to Testify 
to the Approved Type Certificate.-—The plaintiff’s airplane, made by the 
defendant, took fire when in transit from Chicago to Springfield, Illinois, 
and the plaintiff suffered injury from the fire; the details are not mentioned 
in the report. The plaintiff’s claim was based on negligence of the manu- 
facturer-defendant in using a defective design for the airplane. The alleged 
defect consisted in two principal items, first that the exhaust stacks, in pro- 
jecting only one inch from the skin of the fuselage, were not long enough 
to carry flame or vapor far enough away into the air, and secondly, that the 
carburetor drain was too short, as well as too close to the exhaust stacks; 
so that, as a result of these two features, gasoline escaped from the car- 
buretor drain pipe and adhered to the underbody of the plane, and that there 
it was ignited by hot gasses from the exhaust stacks. Christine Maynard v. 
Stinson Aircraft Co. (Circuit Court of Wayne Co., Michigan, date not stated; 
Commerce Clearing House, Aviation Law Service, Report No. 31, Dec. 2, 
1937, p. 1253). : 

There was expert evidence on these main items, as well as the conse- 
quent details; and the Court left the question of fact to the jury, who found 
for the plaintiff in the sum of $27,500. 

Two important questions of law arose: 

(1) The Court charged the jury that if the construction of this plane 
was “in accordance with standard and accepted practice,” that fact was 
evidence in favor of the defendant on the issue of due care in design, but 
was not conclusive. So far so good. (Authorities cited in Wigmore on 
Evidence, §461). But in concluding the charge on this rule, the Court added: 
“No practice and no custom can warrant its following where that practice or 
that custom can be said to be such that its following creates a hazard to 
human life.” And at this point the charge should have added, “where the 
custom creates a hazard to human life to the knowledge or reasonable appre- 
hension of the defendant in his experience with such design’; for otherwise 
the defendant could not be said to have failed in due care. The omission of 
this qualifying condition may or may not here have affected the jury’s 
conclusion. 

(2) The second important point of law involved the refusal of the 
Court to accept the approved type certificate of the Federal Bureau of Air 
Commerce, as establishing that the design of the defendant’s plane was “in 
accordance with standard and accepted practice.” This refusal was on the 
facts and the law justified; but the facts were extraordinary and demand 
the consideration of all persons interested in aeronautics. The facts were 
these: 

The defendant offered the approved type certificate, duly stamped at the 
Bureau. The Court refused to accept the certificate by itself, without testi- 
mony or deposition of the person making it. This ruling was sound enough. 
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At common law, no such certificates are admissible, and the State of Mich- 
igan has no statute authorizing it, nor is there a Federal statute. Of course 
there ought to be; the lack of such a statute is a defect in the law—Wis- 
consin has such a statute. 

However, the Court was ready to accept the certificate when deposed 
to by the official making it, on investigation as to “what examination was 
made of these precise plans that have been offered in evidence here.” But 
what happened when the defendant sought to take the depositions in Wash- 
ington of the officials who collaborated in making the certificate? “Under 
instructions from the attorney of the Secretary of Commerce,’ says the opin- 
ion, “the witnesses were not permitted to answer the questions whether they 
ever examined these plans, or whether any one for the Department of Com- 
merce ever made any examination of the plans, or if they did make an 
examination who made it and what kind of an examination was made.” 
This was a most extraordinary attitude to be taken by the Department of 
Commerce. The approved type certificate is a document representing the 
result of the most profound research and engineering skill. Its details are 
prescribed after the most exhaustive consideration, by many competent minds, 
of every minute element entering into safety and efficiency of design. The 
approved type certificate, is, or ought to be, the pride of the Bureau of Air 
Commerce. And yet, on the facts recited in the opinion, the approved type 
certificate was here treated, by the attorney for the Bureau, as if the Bureau 
was ashamed of its work and was afraid to stand up for it when called 
upon to explain! 

Was there any government secret or confidential matter of public in- 
terest involved? How could there be? And if there was any private trade 
secret of the manufacturer involved, the defendant manufacturer was here 
willing to have it disclosed, in order to protect himself from a charge of 
negligent designing ? 

We should think that airplane manufacturers would be justly dissatisfied 
with this inexplicable ruling at the Bureau. 

Joun H. WicMore. 


Ground Collision—Air Traffic Rules—Landing Plane’s Right of Way 
—Pilot’s Negligence.—Action for damage to the plaintiff’s airplane, caused 
by collision on the ground with the defendant’s airplane. The plaintiff’s 
plane was landing, the defendant’s had landed, and was taxiing at a 5-mile 
speed. The air- 
port’s dimensions N 
are E.-W., 2025 4 
feet and N.-S., A 
1240 feet. The } 
wind being S.-W. V4 
the runways were 
not being used. Ps 1 
Plaintiff had j 
landed at about w 
point A, then 
rolled to about o..5 
point B, stopped 
for two minutes, S 
then turned left 
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to point C and taxied back at 5 m. p. h. to about point D, when the de- 
fendant plane, coming in at point X, crashed into the plaintiff's left wing. 
Each party testified that he did not see the other plane. Tiedt v. Gibbons 
and Prosperi, C. C. H. Aviation Law Service, Report No. 31, Dec., 1937, 
p. 1259 (Circuit Court of Cook Co., Illinois, Nov. 22, 1937). 

To determine the respective duties of the parties, the Federal Air Traffic 
Rules, par. 75 (now superseded by Civil Air Regulations, Part 60), were 
introduced, giving to a landing plane the right of way over planes moving on 
the ground, and concluding “but this shall not excuse the pilots of either or 
both such aircraft from the exercise of due care and diligence.” The Illinois 
Aeronautic Commission’s Regulations, par. 501, lay down the rule in identical 
terms. Hence the Court had no occasion to rule on the applicability of the 
Federal regulation to intra-state traffic; and it is not obvious why the counsel 
for the plaintiff should have troubled to object to the admission of the 
Federal regulations. 

The Court laid stress on the qualifying clause of the regulation as to 
the pilot’s negligence superseding the right-of-way. The Court, viewing 
the case from the point of time when the plaintiff’s plane was approaching 
point D, and the defendant’s plane had landed at point X, held that the 
plaintiff was then not in position to control his movements, other than by 
stopping short (which he did), while the defendant plane on the contrary 
was in a position to avoid the collision either by taking off again or by 
moving to right or to left. Also the Court held that the defendant was 
negligent in landing without looking for and seeing the plaintiff’s plane 
taxiing north in the defendant’s direction. Thus the situation was treated 
as calling for the “last clear chance” rule in ordinary terrestrial collisions. 
The Court therefore found for the plaintiff, awarding damages of $871.67 
with costs. 

In our opinion, the Court took a wrong view. In the first place, the 
rule for the landing plane’s right of way is a primary one, fundamental to 
all airport management. Any qualification of it is an exception, which 
must be clearly shown to demand application. In the next place, the plaintiff 
in this case was not in a position to demand that the exception be applied in 
his favor, because he himself had been the negligent cause of finding himself 
in danger from the arriving plane. Note that the plaintiff, after landing 
and rolling to point B, had there stopped ‘for two minutes, then turned and 
taxied north again. From the moment he arrived at point C and stopped, he 
was in complete control of his plane. From that moment, he was no longer 
a landing plane, and had no right of way. From that moment, the duty 
of foresight and the risk of harm was all on him. Did he expect to go 
taxiing about the field ‘ad libitum’ and expecting all landing planes to keep 
out of his way for the rest of the day? It was negligence on his part to 
turn and proceed north as he did. Even though the defendant’s plane, on 
landing was negligent in not observing the approach of the plaintiff’s plane, 
the plaintiff’s negligence was contributory, and should have barred his 
recovery. 

Joun H. WicMore. 





